
CHAPTER 9

POLICING ABORIGINAL OCCUPATIONS

I have interpreted my mandate in Part 2 as encompassing both “systemic” and
“operational” policy issues. Broadly speaking, “systemic” issues are those that may
lead Aboriginal people to mount protests or occupations in the first place.
“Operational” issues arise once an occupation has begun.

So far, I have focused my analysis and recommendations on “systemic”
issues, processes, or initiatives to prevent protests and occupations in the first
instance. Nevertheless, Aboriginal occupations and protests will likely remain a
feature of Canadian life and policing for some time. As a result, there will always
be times when the police are needed to restore and maintain order so that
Aboriginal peoples and governments can negotiate disputes peacefully, effec-
tively, and in a timely manner. Accordingly, this chapter considers a range of
“operational” issues concerning how the police can prepare for and respond to
Aboriginal occupations and protests so as to minimize the risk of violence when
they occur.

In chapter 2, I discussed how prevalent Aboriginal protests have become.
Recent events in Caledonia and at Kitchenuhmaykoosib Inninuwug First Nation
(Big Trout Lake) show that Aboriginal protests and occupations can and do occur
throughout the province, often with little warning. The flashpoints are very like-
ly as intense today as they were during Ipperwash, Oka, Burnt Church, or
Gustafsen Lake. I believe that the fundamental conditions and catalysts that spark
such protests continue to exist in Ontario, more than a decade after Ipperwash.

Aboriginal protests and occupations undoubtedly mirror many of the charac-
teristics and dynamics of non-Aboriginal public order events. However, Aboriginal
protests and occupations must be considered a separate and unique form of
protest. The context is so fundamentally different that they require dedicated and
unique police resources, strategies, and responses.

The objectives of the police services and police leaders during Aboriginal
protests and occupations should be to minimize the potential for violence, to
facilitate the exercise of constitutionally protected rights, to protect and restore pub-
lic order, and, if possible, to facilitate the building of trusting relationships that will
assist Aboriginal and non-Aboriginal policy-makers in resolving the dispute at issue
constructively.

Organizationally, police services must devote both time and resources to
building capacity to respond to Aboriginal protests and occupations. This means
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ensuring that the police service has dedicated leadership and officers who are
trained in Aboriginal history, law, and customs. It also means that an integrated
peacekeeper police response to Aboriginal occupations and protests should include
Aboriginal and non-Aboriginal officers, the OPP, and First Nation police servic-
es. Members of this integrated team must be trained in Aboriginal history, customs,
legal issues, community dynamics, and peacekeeping in addition to convention-
al policing and public order tactics.

Police strategy must emphasize the development of communication networks
and trusting relationships with Aboriginal peoples before, during, and after protests.
This approach necessarily involves communication, collaboration and partner-
ships with First Nations and Aboriginal leaders and communities. Police officers
who work closely with Aboriginal communities in this way will be better able to
identify and defuse potentially violent confrontations.

Aboriginal protests and occupations may also require appropriate interven-
tion by the federal and provincial governments. This is because Aboriginal protests
and occupations very often raise public policy and legal issues that are well
beyond the scope of public order policing and the authority of police services.
Governments and the public must acknowledge and understand the appropriate
limits of policing in these situations. The police role is to restore order, not to
find or facilitate a solution to the underlying dispute. As I explain in chapter 12,
governments should not avoid their constitutional obligations to First Nations
and Aboriginal peoples under the cloak of keeping out of police “operational
matters.”

The approach I am recommending is designed to promote best practices
“directed to the avoidance of violence in similar circumstances” by embedding
those practices throughout the political, civil service, and policing systems in
Ontario. These recommendations are intended to codify the lessons of Ipperwash
with respect to reducing violence and the likelihood of further tragedy. Aboriginal
and non-Aboriginal Ontarians must be reassured that peacekeeping is the goal for
both police and government, that treaty and Aboriginal rights will be respected,
that the right to peaceful assembly will be protected, that negotiations will be
attempted at every reasonable opportunity, and that force will only be used as a
last resort.

I welcome the steps already taken by the Ontario Provincial Police, the Royal
Canadian Mounted Police, and other police services, to develop and implement
policies consistent with the approach I recommend herein. These police services
should be commended for their commitment to developing constructive policies
and practices. However, more can and should be done by police services to ensure
that this approach is entrenched in police policy and operations. Furthermore,
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the provincial and federal governments can and should take positive steps to
ensure that this approach is supported by government policies and actions before,
during, and after Aboriginal protests and occupations. Just as importantly, govern-
ment leaders should take steps to educate the non-Aboriginal public about the
benefits of this policing strategy.

The policies and guidelines I recommend will restrict the power of the police
and governments to act unilaterally. Yet they also give police and government
more legitimacy when coercive force is justified. I am confident that better trans-
parency and accountability in the police response to Aboriginal occupations and
protests will reduce the risk of violence and increase respect for Aboriginal and
treaty rights.

The background papers prepared for the Inquiry by academics and policing
professionals, including Professor John Borrows, Professor Don Clairmont and
retired RCMP Inspector Jim Potts, Professor Willem de Lint, and retired RCMP
Assistant Commissioner Wayne Wawryk, were very helpful in this area.1

Finally, it is important to note that there have been considerable changes in the
policing of Aboriginal occupations and protests and in the relationship between
Aboriginal peoples and the police in the last twelve years, and I have taken these
developments into account.

In this chapter, I focus largely on the general principles and policies that
should guide the police response to Aboriginal occupations and protests. In gen-
eral, I do not address the tactical aspects of policing, including weaponry, police
training, operational decisions, and incident command, but I refer to these issues
where necessary.2 I concentrate primarily on the OPP, because the OPP will con-
tinue to be the police service that most frequently responds to Aboriginal occu-
pations and protests in Ontario, and it was the police service involved at Ipperwash.
Nevertheless, many of the issues are also very relevant to other police services in
Ontario.

This topic is important to Aboriginal protesters, Aboriginal communities,
and the police, but every Ontarian should be concerned about the policing of
Aboriginal protests. The right to peaceful assembly is fundamental to democra-
cy and is enshrined in section two of the Canadian Charter of Rights and Freedoms.
The personal safety of all citizens in the course of a protest depends on the police
exercising restraint and using force only as a last resort. Moreover, violence
inflames police/Aboriginal relations and makes the resolution of important legal,
social, and economic issues considerably more difficult. Thus, we all have an
interest in avoiding violence and promoting peaceful resolution of Aboriginal
disputes.

Before beginning this section, I must also emphasis that the term “occupations
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and protests” must be understood in its proper context. There is sometimes a ten-
dency to conflate “occupier” with “trespasser,” or to assume that the protest is
somehow illegitimate. Neither of these assumptions is true, particularly in the
case of Aboriginal occupations and protests. Aboriginal peoples have unique
constitutional rights and claims on land in this country. As I explained in chapters
2 and 3, most Aboriginal occupations and protests are last-ditch efforts to assert
those rights. Thus, it is incorrect to simply assume that Aboriginal protesters are
trespassers given that the rights of Aboriginal peoples are usually the fundamen-
tal issue in dispute. Moreover, everyone in Canada, irrespective of their ancestry,
has the constitutional right to peaceful assembly and expression.

9.1 Learning from Ipperwash

The strategy, tactics, and implementation of the OPP’s policing of the protest at
Ipperwash are discussed in considerable detail in the first volume of this report.
I will not repeat the details of my findings in Part 1 here, but I will comment on
the lessons and themes that emerge from those findings for Part 2.

The first lesson that emerges is the need for dedicated police strategy, tactics
and resources to respond to an Aboriginal occupation and protest. Ipperwash
proved that the conventional tactics used to police public order events were not
effective for policing an Aboriginal occupation. In retrospect, it is clear that the
OPP did not yet have the organizational insight or capacity needed to promote or
sustain the kind of “peacekeeping” strategy that might have proved more effec-
tive in the long run.

A second lesson that emerges is the need for consistency and coordination
between OPP and provincial government policies respecting Aboriginal occu-
pations and protests. The evidentiary record at Ipperwash demonstrated that the
OPP and key members of the provincial government, including the Premier, had
different perspectives on how to police the occupation. The OPP’s wish to pursue
a go-slow approach contrasted sharply with the provincial government’s desire for
a quick end to the occupation. This disagreement mirrored the conflict between
the civil service and elected officials. It would have been helpful for both the
OPP and provincial government to have established clear, written, binding poli-
cies setting out their respective roles, responsibilities, and understandings of how
each would respond to an Aboriginal occupation.

A third important lesson concerns the view shared by many police and provin-
cial government witnesses that the occupation was essentially a straightforward
matter of trespassing that primarily required a law enforcement response. In par-
ticular, elected officials largely ignored or downplayed the historic grievances
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of the occupiers or their potential legitimacy. This proved to be a mistake for
several reasons. First, it may have led many people to underestimate or misinter-
pret the resolve of the occupiers. Second, it may have foreclosed the possibility
of initiating a constructive, peaceful dialogue with the occupiers or elected rep-
resentatives of the Kettle and Stony Point First Nation on substantive issues.
Third, it denied the crucial role of governments, both federal and provincial, to
proactively promote peaceful resolutions of Aboriginal rights disputes, particu-
larly when those governments are themselves often the source of the dispute in the
first place.

Fourth, Ipperwash demonstrated the risks of diffusing responsibility for col-
lecting, interpreting, and communicating information about police operations.
At several times during the occupation, MNR officials communicated sensitive,
unreliable, or extremely provocative information to Queen’s Park. Ipperwash
showed that these kinds of back-channel or secondary lines of communication are
fraught with difficulties. Ipperwash proved that police and government must
respect appropriate chains of command during a crisis.

Finally, the evidentiary record at Ipperwash demonstrates the importance of
police accountability. Certain radio transmissions and meetings at the OPP’s
Ipperwash command centre were not recorded, making it more difficult to deter-
mine what happened and why.

9.2 Developments in Public Order Policing

9.2.1 The Evolution of Public Order Policing

Our research during the Inquiry found several parallel and complementary devel-
opments in public order policing and the policing of Aboriginal occupations and
protests. Thus, it is important to understand recent developments in public order
policing and appreciate their application to policing Aboriginal occupations and
protests.

The policing of protests in Western countries has become “institutionalized,”
in that the police and protesters often have a considerable amount of informa-
tion about each other. Both sides have well-developed expectations about how
everyone is supposed to behave. This fundamental shift in public order policing
has extended to Aboriginal protests.3

Professor Willem de Lint defined public order policing as “the use of police
authority and capacity to establish a legitimate equilibrium between governmen-
tal and societal, collective and individual, rights and interests in a mass demon-
stration of grievance.”4 His definition highlights the tension between rights and

POLICING ABORIGINAL OCCUPATIONS • 183



public order inherent in policing public order events. Establishing and maintain-
ing the balance between rights and order is the key issue for policing public order
events.

In the last fifteen years or so, police services in Canada have significantly
reformed and updated their public order strategy and tactics. Increasingly, the
police services are “learning organizations” which retain and assess past experi-
ence to develop better planning and training.

The APEC Inquiry was an important catalyst in the evolution of public order
policing in Canada. That inquiry was called in response to numerous allegations
of wrongdoing by the RCMP and the federal government at the Asia Pacific
Economic Cooperation (APEC) Conference held in Vancouver in 1997. The
inquiry considered fifty-two complaints related to how the RCMP treated demon-
strators at the conference, including allegations of the use of excessive force to
suppress and disperse peaceful protesters. Further allegations related to flaws in
planning for the event, the role of government officials, and the structure of
command.

In his report, Mr. Justice Ted Hughes identified errors by the RCMP in the
planning and execution of security arrangements for the APEC meeting, includ-
ing command structures, role separation, training, legal support, and record-
keeping. He found that the conduct of RCMP officers was inappropriate to the
circumstances and violated the fundamental freedoms of protesters guaranteed
under section two of the Charter of Rights and Freedoms. His recommendations
addressed operational arrangements for public order policing and broad principles
of RCMP policy on relations with the government. For example, he recommend-
ed that, in the planning stages for public order events, minutes should be taken for
meetings between police and senior federal officials, and that, where that does not
occur, the police should record the business transacted in a memorandum to file.

The RCMP accepted most of the recommendations, and accepted that the
organization had made errors and had failed to prepare properly for the APEC
meeting. The RCMP also officially adopted five principles, which Justice Hughes
set out in his report, to guide the force in relations with government in the course
of public order policing. I discuss the APEC Inquiry recommendations on
police/government relations in chapter 12.

9.2.2 “Measured Response” and Contemporary Policing Strategies to
Reduce Violence

Since the APEC Inquiry, there have been considerable changes in public order
policing in Canada. Commentators often refer to the G8 Summit held in

184 • REPORT OF THE IPPERWASH INQUIRY — VOLUME 2



Kananaskis, Alberta in June 2002 as an example of the new approach. These
changes influenced the OPP approach to recent policy and operational initiatives
with respect to policing Aboriginal occupations and protests.

The RCMP and other police services at Kananaskis made a deliberate effort to
develop mutually supportive networks with protesters by encouraging mutually
beneficial communications between police, demonstrators, and local business/com-
munity constituencies. The police made an explicit effort to “institutionalize”
protesters by offering them the opportunity to achieve their protest objectives so
long as they adhered to an agreed-upon plan which included no violence and
which set restrictions on the protesters’ movements.

The police response ranged from the low key, accessible approach of the
members of the Major Event Liaison Team (MELT) who greeted demonstrators
on arrival, to the paramilitary units who secured the summit meeting site.

From a policing perspective, the policing strategy at Kananaskis was suc-
cessful: Even though approximately 2,500 demonstrators took part, there was
no significant physical violence, negligible property damage, and only one arrest.

The RCMP describes its new public order strategy as “measured response.”
According to Professor de Lint, the measured response philosophy is based

on “unbiased and respectful treatment of people, accountability, mutual prob-
lem solving, and building bridges/lines of communication.”5 The measured
response philosophy is also based on the belief that violence is to be scrupulous-
ly avoided, and it cautions against strict enforcement of the law if the result would
be greater risk to public safety.6

Measured response now guides the approach to public order events in
Canadian policing. Canadian police actively seek to reduce the risk of violence
and interact with protesters in an open-handed fashion. Wayne Wawryk’s back-
ground paper for the Inquiry described how police move up the continuum of
force when no other choice is available and return to “open handed methods” as
soon as conditions permit.7 Measured response is, therefore, consistent with sec-
tions 25–27 of the Criminal Code of Canada (and the related case law), which
address the degree of force that police officers can lawfully use.8

Closely allied with measured response is the concept of “intelligence-led
policing.” This concept emerged in the 1990s as a strategy for how intelligence-
gathering should inform and guide police decision-making. It reflects the cru-
cial relationship between intelligence gathering, public order policing, and the
measured response philosophy. “Intelligence-led policing” directs police deci-
sion-makers to seek accurate intelligence, at every stage, to give them the infor-
mation they need to identify options, establish priorities, and make decisions.

The “Gold-Silver-Bronze” model of incident command is a final significant
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operational change in the policing of public order events, which many Canadian
police services have adopted. In this approach, the single incident commander is
replaced by up to three, as necessary. The benefit of the Gold-Silver-Bronze
approach is said to be that it allows the front-line incident commander to be on site
in order to observe the incident directly. Other commanders, at the command
post or at a further remove, supply resources or establish the overall policing
strategy. The Gold-Silver-Bronze structure thus allows senior officers to establish
strategy and provide perspective while not interfering with the role of the front-
line commander.

The OPP told the Inquiry that it has adopted all key elements of the measured
response strategy in its own public order policing strategy.9 For example, the
OPP cited the need for an open-door policy toward protest groups. This allows the
OPP to meet and communicate with protesters well in advance of a planned pub-
lic order event with a view to achieving their mutual objectives in a way that
avoids unnecessary confrontation. Incremental application of force, according
to the OPP, now forms an integral part of the training of OPP officers, including
Emergency Response Team members, incident commanders, and Public Order Unit
commanders. The OPP has also adopted the Gold-Silver-Bronze structure.

9.3 The Uniqueness of Aboriginal Occupations and Protests

Aboriginal occupations and protests can range from small, brief incidents, large-
ly unnoticed, to large events that draw hundreds of people and attract intense
media coverage. The police response varies accordingly.

In general terms, Aboriginal protests and occupations undoubtedly mirror
many of the characteristics and dynamics of non-Aboriginal public order events
such as labour disputes or political protests. Yet the history, law, dynamics, and
complexity of Aboriginal protests also distinguish them from non-Aboriginal
protests and occupations in ways that require dedicated and unique police
resources, strategies, and responses.

First and foremost, the subject matter, legal context, and history of Aboriginal
protests are different from labour or political disputes. The roots of Aboriginal
protests typically originate in the failure by mainstream society to address treaty
and Aboriginal rights over decades, if not centuries. Moreover, Aboriginal rights
are protected in the Constitution. On this basis alone, Aboriginal occupations
and protests are qualitatively different than most other kinds of single issue, one-
time protests or occupations.

A second distinguishing feature of Aboriginal occupations and protests is
the difficult history of relations between police and Aboriginal peoples. That
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history and experience may make it hard to establish trust between police and
Aboriginal people meeting in situations where Aboriginal people are asserting
rights through direct action.

Third, the location of Aboriginal protests and occupations tends to be different.
Aboriginal protests typically occur in areas remote from urban centres. Unlike
other kinds of public order events, Northern Ontario is an area of significant —
and perhaps growing — Aboriginal occupations and protests. Protests and occupa-
tions will also often take place off-reserve on “traditional lands” held by the Crown
or by non-Aboriginals. Protests in these locations occur outside the boundaries of
the First Nation and outside the jurisdiction of the local First Nation police service.

Fourth, the participants in Aboriginal occupations and protests are different.
Aboriginal occupations and protests sometimes involve people and organiza-
tions outside the First Nation and Aboriginal community. The provincial and fed-
eral governments, municipalities, the media, non-Aboriginal third parties, and/or
several police services or other enforcement agencies may also be involved.
Occupations and protests may also involve Aboriginal communities that are divid-
ed internally, even when the protest is focused externally. Or the protesting group
may have a contingent of outside members or members who reject the police
role in principle. This can make it difficult for police to communicate with occu-
piers/protesters and for governments to negotiate the issues in dispute.

Fifth, the behaviour of Aboriginal occupiers and protesters is different, and
they often respond differently to police tactics. A crowd of rowdy hockey fans, for
example, can generally be expected to disperse when confronted by the police.
Aboriginal occupiers may feel “at home” on their territory and push back force-
fully or return with supporters if police intervene to end the occupation.

Sixth, the potential duration of Aboriginal occupations and protests distinguish-
es them from most public order events. Many Aboriginal protests span days,
weeks, or longer periods.

Seventh, the role of governments in Aboriginal occupations and protests is
often very different from their role in most public order events. Aboriginal protests
and occupations may require intervention by both the federal and provincial gov-
ernments because they very often raise public policy and legal issues beyond the
authority of police services and the scope of public order policing.

Finally, unlike most other kinds of protests or occupations, solidarity block-
ades are common. Almost a quarter of Aboriginal protests reported in the news
media in some years were in support of protests by other groups.10 This is an
indication of Aboriginal solidarity, and it also shows the significant disruptive
potential of Aboriginal occupations and protests. Solidarity blockades can be
national in scope.
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Fortunately, police services across Canada have recognized the unique charac-
ter of Aboriginal occupations and protests.11 For example, the OPP Framework for
Police Preparedness for Aboriginal Critical Incidents defines these incidents as

[an] incident where the source of conflict may stem from assertions
associated with Aboriginal or treaty rights, e.g., colour of right, a
demonstration in support of a land claim, a blockade of a transporta-
tion route, an occupation of local government buildings, municipal
premises, provincial/ federal premises or First Nation buildings.12

9.4 Best Practices to Reduce Violence

9.4.1 Policing to Reduce Violence

As noted above, the uniqueness of Aboriginal protests means that policing them
requires dedicated and unique resources, training, strategy, and management.

I was fortunate to have the benefit of the original and significant research
conducted for the Inquiry by Professor Don Clairmont and retired RCMP Inspector
Jim Potts. Their background paper contributed significantly to my analysis and to
my understanding of how to reduce the risk of violence in Ipperwash-like situa-
tions. Over the course of their research, Professor Clairmont and Inspector Potts
interviewed more than 100 police, protesters, non-Aboriginal and First Nation
government representatives, and others, to identify best practices and strategies
to reduce violence. They also demonstrated the application of best practices in five
case studies:

• The Red Hill Valley occupation (Hamilton, Ontario, 2002) was a lengthy,
urban occupation by members of the Six Nations of the Grand River to
oppose highway construction which threatened possible burial grounds
and archaeological sites.

• During the Day of Rage at Akwesasne (Ontario, 2001), in concert with
protests at the Summit of the Americas in Quebec City, a coalition calling
itself “Traditional Mohawks and Anarchists” attempted to hold a mass
march across the International Bridge, disregarding customs and immi-
gration checks.

• The Norway House shooting (Manitoba, 2005) led to unrest over whether
the police shooting of a young Aboriginal man would be properly investi-
gated by police authorities.
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• The South West Nova fishing protest (Nova Scotia, 1999) was a dispute over
Aboriginal and non-Aboriginal rights in the lobster fishery.

• Aboriginal occupations and protests in the Lower Mainland of British
Columbia (2002-2006).13

Professor Clairmont and Inspector Potts concluded that the potential for vio-
lence is reduced if police strive to build a network of mutual support or interde-
pendence between police and protesters in order to promote trusting relationships
that encourage and facilitate peaceful negotiations. At the same time, police
should strive to effectively “institutionalize” conflict in order to reduce the risk of
violence and also contribute to a legacy of relationships of trust and mutual sup-
port between police and protesters.

I heard overwhelming support for this approach—in our research papers,
consultations, submissions from parties, and from witnesses who commented
on this subject in the evidentiary hearings.

9.4.2 Police Strategy and Discretion

Best practices in policing to reduce the risk of violence must begin with a dedi-
cated strategy that includes the following elements:

• Understanding and respecting the history, traditions, culture, and claims of
Aboriginal protesters

• Listening, communicating, and negotiating honestly

• Trying to develop a network of mutual support linking occupiers with the
police and anyone else who may be affected by the dispute

• Being patient, and emphasizing communication at every turn

• Remaining neutral as to the substance of the dispute

• Building trusting relationships with protesters, First Nation communities,
and others involved in an occupation and protest

• Committing to minimizing the use of force, and to escalating the use of
force only to prevent harm to persons or serious property damage

• Involving First Nation police officers/police services

• Maintaining public order

The police must also develop tactics designed to keep public order, but not
to eliminate blockades—except where there has been physical harm to persons or
significant property destruction. The five case studies presented by Professor
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Clairmont and Inspector Potts demonstrated how the police used these tactics to
reduce the risk of violence in each case. Police officers and First Nation protest-
ers both supported this approach.

Perhaps the most important best practice in policing Aboriginal protests is wait-
ing, listening, and talking. Indeed, communication with non-policing authorities
and protesters was the most significant police practice identified in our research
and consultations. At Red Hill Valley, for example, police officers of all ranks
mixed with protesters informally and “on their turf, respecting Aboriginal tradi-
tions as they understood them.” At the same time, Hamilton city officials were
negotiating the underlying dispute with Confederacy representatives. In this man-
ner, a network of mutual support was created between police, government offi-
cials, and protesters.14 However, this practice only works if police are forthright
and honest in their dealings with protesters. Bad faith or dishonest communica-
tion destroys trust and negates the potential to resolve occupations and protests
through building constructive, peaceful relationships.

Another best practice is to identify an appropriate person (such as an Elder
or other person of stature) to meet with the protesters and act as a mediator. This
may require a trial and error approach to identify the right person or persons.

It is also important that police recognize that protests include elements of
pride and theatre. Police should recognize the effort, emotional commitment,
and broader social implications of the actions of the participants and consider
how the protesters could withdraw in a way that allows them to achieve some of
their protest objectives and preserves their dignity.

The South West Nova case study is an interesting example of how best prac-
tices can be used strategically to both avoid violence and restore public order.
By applying the measured response philosophy at South West Nova, the RCMP
was able to keep the local wharfs open while resisting pressure from local harbour
authorities to act forcefully against both Aboriginal and non-Aboriginal fishers.
The RCMP response in South West Nova emphasized negotiation over strict
enforcement of the law, clear communication of police options and “bottom
lines” to all parties, treating all sides with sensitivity, and providing each side
with a way out when it appeared that one or more parties was in a corner.15

A final best practice is strategic exercise of police discretion. Police discre-
tion is fundamental to reducing the potential for violence at Aboriginal occupa-
tions and protests. Discretion may involve whether, when, or how enforcement
action is taken to address alleged breaches of the law. This concept is easily mis-
understood. It does not mean that anyone is above the law or that police servic-
es should have different standards for Aboriginal peoples. Nor does it mean that
the rule of law and public order are somehow subservient to Aboriginal 
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interests. On the contrary, the strategic exercise of police discretion is a legitimate
practice of police services across the country and in almost every area of law
enforcement.

Police discretion allows police services to balance the often competing
demands placed upon them and to decide, in appropriate circumstances, that it is
wiser to delay the enforcement of a particular law or the laying of charges against
specific persons in the larger interest of public safety or public order. For exam-
ple, no reasonable person would suggest that the police should immediately exe-
cute an arrest warrant against a dangerous criminal if doing so would mean
putting innocent bystanders at risk. Everyone would agree that the better approach
would be for police to use their discretion to ensure that the arrest can be made
safely. Police discretion at Aboriginal occupations and protests does not mean
that law-breakers are never charged. It simply means that law-breakers should
be charged when it is neither dangerous nor needlessly provocative to do so.

The Court of Appeal decision in Henco Industries Ltd. v. Haudenosaunee
Six Nations Confederacy Council in December 2006 commented extensively on
the importance of police discretion:

There are cogent reasons why the courts ordinarily have no business
interfering with or questioning how the police and the Crown exer-
cise their discretion. Respect for the separation of powers and the rule
of law depend on the courts not interfering.16

In the present case, for example, many considerations are at play
beyond the obligation to enforce the law. These considerations include
Aboriginal and treaty rights, constitutional rights, the right to lawful
enjoyment of property, the right to lawful protest, concerns about pub-
lic safety, and importantly, the government’s obligation to bring about
the reconciliation of Aboriginal and non-Aboriginal peoples through
negotiation.

The immediate enforcement and prosecution of violations of the law
may not always be the wise course of action or the course of action
that best serves the public interest.17

Police discretion must always be exercised within the law. It must also be
exercised in a principled, consistent manner and with a view to larger, long-term
police and societal objectives. In the context of an Aboriginal occupation or
protest, I believe this means police must be certain to pursue protesters or others
alleged to have committed serious offences.
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9.4.3 Institutional Policies, Resources, and Capacity

Institutional best practices can also reduce the potential for violence. These best
practices can include the following mechanisms:

• Protocols between police and other police services, First Nation govern-
ments or organizations, and/or other agencies involved in occupations and
protests

• Organizational innovations such as specialized conflict negotiation teams

• Community-based Aboriginal policing

• Effective internal police training and supports for Aboriginal conflict
resolution and peacekeeping

• Support for alternative dispute resolution within First Nation communities

The comprehensive organizational capacity in the RCMP to promote peace-
ful resolution of Aboriginal occupations and protests in the lower mainland of
British Columbia is an organizational best practice of this type. Protocols are
one element of the strategy. Other elements include designating special police
roles for building trust and relationships between the RCMP and Aboriginal com-
munities, secondments to facilitate communication and understanding between
First Nations and regulatory agencies, and developing sophisticated conflict
negotiation techniques to reduce tension at occupations and protests.

One notable RCMP innovation in British Columbia is the Aboriginal
Community Constable Program (ACCP), which provides funding for communi-
ty-based initiatives. The Aboriginal officer is assigned to one or more First Nations
within the jurisdiction of the detachment. The officer is required to spend at least
80% of his or her time working in a First Nation, 30% of which is spent within the
First Nation in active policing duties. The ACCP officer’s role is to be a conduit,
conveying the concerns, interests, and viewpoints of Aboriginal peoples and
RCMP detachment officers to one another. In these ways, “the officer presum-
ably is establishing trust and the web of mutual support between police and native
peoples that is so crucial to successful, non-violent occupations and protests.”18

Another best practice which is crucial for promoting peaceful resolution to
Aboriginal protests is the hiring and promotion of First Nation officers and sup-
port for First Nation police services. An Aboriginal RCMP sergeant, in his role
as RCMP First Nation liaison to Aboriginal communities in Manitoba, success-
fully mediated the Norway House conflict. At Akwesasne, the chief of the
Akwesasne Police Service led the strategy to deter hundreds of protesters from con-
verging on the community. He forged a community consensus among council
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chiefs, traditional leaders, and warriors using the Internet and other technology
to communicate to potential protesters the strong feelings in Akwesasne against
its being the site of such an occupation and protest.

Finally, community-based policing itself is an important best practice in
reducing violence. Generally, community-based policing is a style in which police
activities focus on community engagement in policing and joint problem-solving,
where police consult with local communities about priorities and take the input
into account in their daily work.19

Professor Clairmont and Inspector Potts commented on this style of policing:

Many police officers interviewed for this project, in different regions
and different types of police services, indicated that the best way to
deal with the problem of occupations and protests in aboriginal com-
munities is to have effective community-based policing in the first
place. The latter, it was held, effects an integrated reactive and proac-
tive policing style that can “institutionalize” occupations and protests
whereby … police and protestors know and trust one another and can
collaborate to achieve peaceful yet effective occupations and protests
from the protestors’ standpoint.20

Although I have focused primarily on the policing response, I am aware that
the goals, strategies, and methods of the protesters asserting Aboriginal rights
also affect the risk of violence. The Chippewas of Nawash Unceded First Nation
provided the Inquiry with a valuable report, which gathered together best practices
for the Crown and for Aboriginal peoples in instances when Aboriginal peoples
assert their rights through either negotiation or direct action.21

9.4.4 Peacekeeping and the Limits of Policing

The practical and legal realities of Aboriginal occupations and protests place
special demands on the police. On the one hand, the police will always have the
duty to preserve and restore public order. This means that the police must do
their best to prevent the occupation or blockade from escalating into violence. It
also means that the police have an obligation to respect and protect the right of
local non-Aboriginal residents to enjoy their property peacefully and to live in their
communities as normally as possible. On the other hand, the police have an obli-
gation to respect the constitutionally protected rights of protesters and the unique
treaty and Aboriginal rights of Aboriginal protesters. Police also must bear in
mind that they do not have the mandate or ability to settle a dispute about treaty
or Aboriginal rights.
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Balancing these competing priorities is not easy, but the best practices I have
discussed so far have proven successful in balancing them in such a way as to
reduce the potential for violence at Ipperwash-like occupations and protests. The
best practices also make it clear that the most appropriate role for the police in these
situations is to restore and maintain order so that parties themselves are able to
negotiate a solution to their dispute.

Taking all this together, I believe that police services should adopt the follow-
ing objectives when policing Aboriginal occupations and protests:

• Minimize the risk of violence at occupations and protests

• Preserve and restore public order

• Facilitate the exercise of constitutionally protected rights

• Remain neutral as to the underlying grievance or assertion of rights

• Facilitate the building of trusting relationships which will assist Aboriginal
and non-Aboriginal parties to resolve the dispute constructively

Collectively, these responsibilities are often called “peacekeeping,” and I use
the term in that sense. However, peacekeeping is a complicated concept, and the
term can have different meanings, depending on the context. In Aboriginal com-
munities, for example, the peacekeeping role can extend far beyond policing.
Moreover, peacekeeping responsibilities vary from First Nation to First Nation.22

Peacekeeping has the potential to balance the different interests that come
together in an Aboriginal occupation. The role of the police is to facilitate conflict
negotiation in order to restore order temporarily, not to reach a solution to the
underlying dispute. Thus, the primary police objective should not be to dissolve
the occupation or blockade but to keep the peace. To be successful, peacekeep-
ing must be informed by a full and balanced appreciation of the legal rights and
societal interests at stake. This means that the policing of occupations and protests
should not be carried out in a one-sided way, which, in effect, denies the validi-
ty of the rights claimed by the occupiers. Officers directing and carrying out the
policing of Aboriginal occupations must understand that an important element in
the rule of law, which they aim to uphold, are rights that Aboriginal peoples enjoy
through treaties with Great Britain and Canada or through recognition in the
Constitution. Moreover, so long as the protest is peaceful, it may be a legitimate,
constitutionally protected form of political expression.

The practical limitation of peacekeeping is that, in most situations, the police
cannot deal with the substance of the Aboriginal grievance that led to the protest
in the first place. This limitation creates an important dilemma for the police,
because there are obvious limits to what they can negotiate. The police are not
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responsible for land claims, resource development policy, or other substantive
issues that may be the catalyst for an occupation or protest. However, the suc-
cess of the police operation often depends on whether other parties, including
the provincial and federal governments and First Nations or Aboriginal commu-
nities, take steps to address the issue in dispute. Inaction by these parties, or
actions inconsistent with police strategy and tactics, may complicate or prolong
the policing of occupations and protests.

9.5 The Ontario Provincial Police

9.5.1 Description of the OPP

The OPP is the police service in Ontario most likely to be involved in an Aboriginal
occupation or protest that calls for a police response. This will likely remain the
case for the foreseeable future, even if the role of First Nation self-administered
police services is expanded significantly.

The OPP is the largest police service in Canada, after the RCMP. It employs
about 5,500 uniformed officers and 1,800 civilian members, plus 800 auxiliary
officers.23 Under the Ontario Police Services Act, the Lieutenant Governor in
Council (that is, the Cabinet) appoints the commissioner of the OPP. The commis-
sioner exercises general control and administration of the OPP, subject to the
direction of the Minister of Community Safety and Correctional Services (former-
ly known as the Solicitor-General).

The Police Services Act sets requirements for the OPP, as it does for munic-
ipal police services. Both must provide “adequate and effective services,” such as
crime prevention, law enforcement, assistance to victims of crime, maintaining
public order, and emergency response. The OPP has a specific mandate, which
includes providing policing in parts of the province that do not have municipal
police services. It is responsible for policing on all navigable bodies of water
(except within municipalities), traffic patrol on most highways, and investiga-
tive services to assist municipal police as requested.

The OPP polices twenty First Nations directly, and supervises policing in
nineteen others.

9.5.2 “Aboriginal Initiatives: Building Respectful Relationships”

OPP participation in Part 2 of the Inquiry highlighted the diversity and depth of
OPP programs and policies to promote relationship-building with Aboriginal
communities. These issues were the subject of extensive OPP submissions and
materials. In addition, the OPP provided further details in its two-day presentation
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to the Inquiry in January 2006, entitled “Aboriginal Initiatives: Building Respectful
Relationships.”

The OPP presentation described existing initiatives intended, in whole or in
part, to promote relationships with Aboriginal peoples:

• The OPP Promise

• Focus on Professionalism

• Mission Critical Issues

• Business Planning

• Commissioner’s Select Liaison Council on Aboriginal Affairs

• OPP Youth Summer Camp

• Police Ethnic and Cultural Exchange (PEACE)

• Aboriginal outreach initiatives, including OPP Bound and OPP Northern
Experience

• Aboriginal inreach initiatives, including Emergency Services Bound

• Support for First Nation police services, including the Nishnawbe-Aski
Police Services (NAPS) Investigative Support Unit and the Integrated
Support Services Unit (ISSU)

• Native Awareness Training

• Aboriginal-specific promotion criteria

• The Aboriginal Liaison Operations Officer

• Regional Aboriginal Strategy Committees

• Aboriginal Relations Teams (ART)

• Framework for Police Preparedness for Aboriginal Critical Incidents

• Crisis negotiator program enhancements

• Aboriginal officers leadership forum

• Zhowski Miingan — Traditional Aboriginal Drum24

I discuss several major OPP initiatives in this chapter and in chapters 10 and
11. Most of these programs and polices were initiated after Ipperwash.
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9.5.3 The OPP Framework for Aboriginal Critical Incidents

The Framework is one element of a comprehensive OPP strategy to improve the
policing of Aboriginal occupations and protests. Other notable components
include the Commissioner’s Select Liaison Council on Aboriginal Affairs,
Aboriginal Relations Teams (ART), improved training, and improved intelligence
and public order procedures.

The Framework sets out a broad policy structure for policing a wide range of
Aboriginal critical incidents. It is an operational policy, intended to guide incident
commanders and officers before, during, and after such incidents. Given the
importance of the Framework to the OPP strategy for policing Aboriginal occu-
pations and protests, I will describe it in some detail.

The opening statement of the Framework sets out the intent of the OPP to safe-
guard constitutional rights:

The OPP is committed to safeguarding the individual rights enshrined
within Federal and Provincial laws, inclusive of those specifically
respecting the rights of Aboriginal persons of Canada as set out in the
Canadian Charter of Rights and Freedoms. The OPP recognizes that
conflicts may arise as Aboriginal communities and the various levels
of government work to resolve outstanding issues associated with mat-
ters such as land claims, self-determination and Aboriginal or treaty
rights, which may relate to education, hunting and fishing. It is the
role of the OPP and all of its employees to make every effort prior to
a critical incident to understand the issues and to protect the rights of
all involved parties throughout the cycle of conflict.25

The stated purposes of the Framework are as follows:

• Promote an operationally sound, informed and flexible approach
to resolving conflict and managing crisis in a consistent manner;

• Offer a Framework that demonstrates accommodation and mutual
respect of differences, positions and interests of the involved
Aboriginal community and the OPP; and

• To promote and develop strategies that minimize the use of force to
the fullest extent possible.

A definition of “Aboriginal critical incident” indicates when the Framework
will be applied:

The Framework can be applied before, during and after any Aboriginal
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related critical incident where the source of conflict may stem from
assertions associated with Aboriginal or treaty rights, e.g. colour of
right, a demonstration in support of a land claim, a blockade of a trans-
portation route, an occupation of local government buildings, munic-
ipal premises, provincial/federal premises or First Nation buildings.

This is a broad definition, suggesting that the Framework is intended to be
adaptable to a broad range of incidents, not only to Aboriginal occupations and
protests.

A number of organizational resources support the Framework, including the
Aboriginal Liaison Operations Officer (ALOO), the Aboriginal Relations Teams
(ART), and the Critical Incident Mediator (CIM).

The ALOO is an OPP officer reporting to the Office of the Commissioner. The
officer’s mandate includes fostering trusting relationships between the OPP and
Aboriginal communities, keeping up to date on Aboriginal issues, assisting in
facilitating communications during any Aboriginal incident, and advising the
OPP senior management and incident commanders regarding Aboriginal issues.

Currently, there are approximately forty ART officers. Their goal is to facil-
itate communications during any Aboriginal “dispute, conflict or incident.” They
“provide specialized support and assistance in the spirit of partnership in build-
ing respectful relations between police services and Aboriginal peoples and com-
munities while honouring each one’s uniqueness and the Creator’s gifts with
dignity and respect.”

The CIM meets with Aboriginal representatives during an incident and com-
municates “police interests.” His or her role is to identify key issues on the
Aboriginal side and develop, with the incident commander, a “mutually accept-
able resolution strategy.”

The Framework sets out what to look for at each stage of an incident, and what
can be done. For example, before an incident, the Framework calls for OPP offi-
cers to take the following steps:

• Remain informed of issues of concern by participating in discussions with
First Nation Councils (as defined by the Indian Act), First Nations police,
community members/groups, other levels of Aboriginal leadership, etc.;

• Ensure ART members/First Nations liaison officer are linked into such
discussions or are kept informed of the content;

• Be open, talk to all parties;

• Develop and display respect for all concerned by listening;
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• Build positive trusting relationships with members of the community, First
Nations police officers and other agencies;

• Review the local emergency plan to see if it adequately addresses poten-
tially conflicting situations, e.g. plan outlines diversion routes, identifies
likely blockade locations;

• Contact elected and traditional leaders of the community if an issue arises
that may precipitate a dispute or conflict.

The pre-incident phase is critical to the Framework, as former OPP
Commissioner Gwen Boniface testified:

With the Framework, what we attempted to establish is really to have
emphasis around the proactive, the pre-critical incident, and the work
that we would start and work … with one goal in mind, and that’s to
get to a peaceful resolution of the issues. The contacts that would be
made at the front end, the relationships that establish, and as they
work their way through the incident it would be weighing all those
things as you go.26

The Framework notes that “persons—who may include leaders—from the
Aboriginal community may look for police personnel who have Aboriginal ances-
try to assist as a point of communication.” It specifies that “negotiations will be
used at every opportunity.” The OPP is required to “communicate to disputants
that all demonstrators and other members of the public will be treated with dig-
nity and respect.”

The Framework directs the OPP to set out the roles of all its participating
elements, including First Nations police officers, local OPP personnel, and spe-
cialized units such as ART, CIM, and the Emergency Response Team (ERT).

Interestingly, the Framework requires OPP officers to “establish with dis-
putants a means by which information and progress will be communicated to
media.” Officers are also directed to acknowledge the existence of the dispute
within the critical incident and to reacquaint themselves “with cultural values
particular to that First Nation community.” Officers must “consider the impact on
member safety and that of the demonstrators and other members of the public
as decisions are made.” Communication with all parties is stressed repeatedly.

With respect to the post-incident stage, the Framework points to the fact that
“persons in dispute are emotionally and physically exhausted.” They may, how-
ever, “want to reflect on what has just occurred” and discuss the lessons learned
or even identify “peace-building actions.” It sets out what can be done, including
steps such as the following:
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• Involve, where applicable, ART members or First Nations liaison officers
as a culturally appropriate conflict resolution strategy;

• Maintain through the ART members or First Nation liaison officer, a con-
tinued OPP presence which can respond immediately to local communi-
ty questions or concerns relating to the role either local detachment
personnel or emergency management services performed during the crit-
ical incident;

• Encourage a non-confrontational meeting to discuss with the disputants the
lessons learned from the crisis;

• Facilitate a session where police and parties in conflict can establish an
action plan that addresses the damage done during the dispute or crisis;

• Consider who needs to be involved in the operational review, when best to
conduct the review and where.

9.5.4 Implementation of the Framework

The OPP submits that it applied the principles of the Framework for several years
before formally adopting them as policy in early 2006. The OPP considers the
Framework to be successful, and plans to expand the resources devoted to it, for
example by doubling the number of ART officers (from forty to eighty). The
OPP has been applying the Framework at Caledonia.

To ensure that the Framework is applied throughout the province, the OPP des-
ignated it a “critical policy;” that is, a policy determined to be of extreme impor-
tance to OPP employees from an operational perspective. Two separate monitoring
processes are in place, as described by the OPP:

• The Manager of Emergency Management and Planning, Field Support
Bureau chairs the Provincial ART Strategy Committee that teleconfer-
ences weekly. This forum is used to share information about ongoing and
potential incidents. The Framework is at the centre of every discussion
and the chair of the committee monitors its use;

• Incidents assessed to be high-risk are under the command of a Level 2
Incident Commander. There is a mandatory operational review of every
Level 2 Incident by a member of the L2 IC Review Committee, which is
made up of four Commissioned Officers including the Field Support
Bureau Commander, Incident Command Program Manager, Lead Level 2
Incident Commander Instructor and one Regional Senior Level 2 Incident
Commander. If the incident has involved a First Nations community or
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Aboriginal subject, the Framework is one of the areas reviewed to ensure
that the Incident Commander worked within the policy.

The monitoring techniques are intended to identify and circulate improvements
in the program.

The OPP advised the Inquiry that the Framework is used to train Level 2
incident commanders, which is the level required for Aboriginal critical incidents.

According to the OPP, training police officers in all the elements of the
Framework is critically important if the concepts are to be embedded in policing
practice. The OPP stated that understanding and respect for the history, tradi-
tions, culture and claims of Aboriginal protesters are the “centrepiece of the OPP
strategy, not only in relation to occupations or protests, but generally.”27 The most
important training program in this regard is the introduction of Native Awareness
Training for applicants, recruits and recruiters, probationary officers, regular
officers, specialty teams, intelligence personnel, members of the Professional
Standards Bureau, and incident commanders.

The OPP added that its training program also supports its commitment to
minimizing the use of force, a central element of policing strategy to reduce the
risk of violence. The “Gradual Application of Force” now forms an integral part
of the training of OPP members, including the ERT, incident commanders, and
POU commanders.

Finally, the OPP made several refinements to the Framework in response to
comments made at Part 2 events. The improvements included adding a definition
of critical incident, training all OPP detachment commanders on the Framework,
disseminating the Framework to First Nation police services, and having ongoing
discussions to define the role for local First Nation police services at incidents on
and off First Nation communities. The OPP has also committed to training pub-
lic order unit (POU) commanders and ERT members on the special considerations
and unique responses involved in an Aboriginal blockade, occupation, or land
dispute.

9.6 Assessing the Framework

I support the measured response philosophy and the need for police services to
retain considerable discretion as to how and when to enforce the law in the course
of Aboriginal occupations and protests. These are best practices, demonstrated to
reduce the risk of violence in Ipperwash-like situations across the country.

The Framework may seem unconventional or even extraordinary to anyone
who is not familiar with current policing strategy and tactics. The text of the
Framework is more facilitative and cooperative and less enforcement-oriented
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than a layperson might expect in a policing policy. For example, the Framework
does not mention what happens if someone breaks the law. Nevertheless, the
Framework is a policing policy and strategy document and should be interpreted
as such. It embeds the core principles of contemporary public order policing
strategy, including institutionalizing protests, implementing measured response,
exercising police discretion to avoid violence, and emphasizing intelligence-led
policing. Terms like “intelligence collection” or “information-gathering” are
never mentioned in the Framework, but these concepts are implicit throughout.

According to the OPP, “it remains of critical importance” that the Inquiry
identify its Aboriginal initiatives as best practices and that I support them in my
recommendations.28 In their view, this would help ensure that government supports
these initiatives financially and that other police services and agencies consider
them as they develop their own practices. It would also further the goal of pub-
lic education about police/Aboriginal relations. The OPP also stressed the 
importance of educating the public about best practices, and especially about the
legitimacy of police assuming the role of peacekeepers, particularly in light of the
considerable public criticism the OPP has received for its policing in Caledonia.

Subject to my comments below, I do consider the Framework, the Aboriginal
Relations Teams, and related programs best practices. These initiatives conform to
the best practices I have already identified, including practices promoting respect for
Aboriginal and treaty rights, measured response, a network of mutual support, com-
munication and negotiations with protesters, and neutrality as to the issues in dispute.
Furthermore, I commend the OPP for taking a leadership role and for demonstrat-
ing its commitment to learning the lessons of Ipperwash. The sophistication of these
efforts and the commitment to them in the organization are impressive.

However, there are several emerging challenges to the progress the OPP has
made on these initiatives. The OPP could also take a number of steps to test or
improve their effectiveness. The first set of issues can be called “sustainability”
issues. The second can be called “effectiveness” issues.

9.6.1 Sustainability

The Framework and its related programs are impressive, but an important chal-
lenge to their sustainability is that they are still quite new. It may simply be too
soon to tell whether these initiatives have become fully embedded in OPP culture
and operations.

Another sustainability challenge is a very human one: At present, there are
only about 135 self-identified Aboriginal members among the approximately
5,500 uniformed members of the OPP.29 This important but small group of 
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officers no doubt carries a significant weight of responsibility for the design,
implementation, and public expectations of these initiatives. These officers do
not carry this burden exclusively, but they nonetheless carry a disproportionate-
ly heavy weight both within the OPP and in their communities. The Inquiry
repeatedly heard of the many challenges facing them. By way of contrast, more
than 1,200 of the roughly 18,000 members of the RCMP report some Aboriginal
ancestry,30 proportionately many more than in the OPP. To be successful, the OPP
initiatives will require a wide and deep institutional and personal commitment on
the part of many non-Aboriginal members of the OPP, including a commitment to
hiring and promoting more Aboriginal officers.

The sustainability of the Framework also depends on financial resources. The
financial and personal cost of implementing the Framework during a single occu-
pation that could last for many months can be overwhelming. The provincial gov-
ernment recently estimated the policing cost related to Caledonia, up to the end of
October 2006, at $15 million.31 Moreover, it is not clear if or how the OPP could
sustain the Framework in two or more Caledonia-like incidents simultaneously.

Finally, the philosophical approach embedded in the Framework has been
under intense and critical scrutiny at Caledonia. Events there have raised impor-
tant questions about whether the Framework can be sustained in the face of con-
siderable opposition from a sizeable proportion of local non-Aboriginal residents,
criticism from members of the provincial legislature and the media, apparent
opposition within the rank and file of the OPP, and the sheer endurance and
resources necessary to sustain this approach over many months.

Some Aboriginal parties at the Inquiry praised the OPP for its peacekeep-
ing role at Caledonia in 2006, among them the Nishnawbe-Aski Police Services:

The recent road blockade at Caledonia demonstrates how peacekeep-
ing can work. Peacekeeping is about finding solutions to contribut-
ing problems. The Ontario Provincial Police maintained order and
ensured safety for the public at large and for the occupiers. The police
do not have the answers to problems but in the case of Caledonia, the
police become instrumental in facilitating opportunities for dialogue and
eventual negotiations.32

In my view, the Framework and its associated programs should not be depend-
ent on the outcome of Caledonia. I believe that this approach is already proven to
be a best practice and should not stand or fall on the basis of one, albeit signifi-
cant, protest. Nevertheless, an incident like Caledonia raises important political,
financial, and operational questions about the sustainability of this approach,
whether it is a best practice or not.
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The OPP response to the sustainability challenge is essentially four-fold:

First, the OPP submits that the breadth and depth of commitment to
these initiatives among OPP officers and within OPP policies and pro-
cedures means that a move to back away from them will be resisted.

Second, the OPP submits that the federal and provincial governments
should promote public education on Aboriginal rights and each should
improve its capacity to resolve land claims in an effective and timely
way. This would promote public understanding of Aboriginal issues, dis-
pel the notion that Aboriginal claims are presumptively unwarranted,
and promote more tolerance of measured, flexible policing responses.

Third, the OPP states that the provincial government should institute
a policy on injunctions that complements the Framework approach and
sets out factors to consider in applying for or supporting injunctive
relief at court, such as the existence of Aboriginal claims and whether
the applications will contribute to a peaceful resolution of the incident.

Finally, the OPP recommends that the provincial government allocate
funds to support Aboriginal initiatives within the OPP.

There is considerable merit in the OPP position. However, these measures,
important as they are, may be insufficient. In the end, the Framework and its asso-
ciated programs must rest on a more secure foundation if they are to be sustained.

9.6.2 Effectiveness

The relationship between the sustainability of a program and its effectiveness is
crucial. The best reason to sustain any policy or program is that it is effective. Or
to put it another way, programs do not deserve to be sustained if they do not
work. Therefore, the sustainability of the OPP initiatives depends, in no small
part, on whether the OPP can demonstrate that these policies and programs are
effective at achieving their objectives.

In my view, there are four primary strategies that should be undertaken by the
OPP to test or enhance the effectiveness of the Framework:

• Enhanced evaluation strategies

• Improved transparency and accountability

• Improved community consultations

• Sustained efforts to maintain and restore relationships after an Aboriginal
occupation
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Later in this chapter, I discuss the strategies which the provincial govern-
ment should implement to support the Framework.

9.6.2.1 Evaluations

Effectiveness is tested and proven through evaluations. Indeed, evaluations are cru-
cial tools in program development and management. Methods of evaluation
include questionnaires or surveys, key informant interviews, focus groups, com-
munity consultations, advisory committees, performance measures, and inde-
pendent, third-party program evaluations. Not all evaluations need be statistical
or quantifiable. Consultations, interviews, focus groups, and community forums
are also important techniques in learning about the effectiveness of a program or
policy. In many cases, this type of evaluation will be sufficient. When it is not,
qualitative methods of evaluation should be supplemented properly, with appro-
priate data collection and/or independent, third-party program evaluations.

Independent evaluations are particularly important for foundational, com-
plex, or expensive programs. Programs like the Framework and the ART are
exactly the kind that would benefit from an independent, third-party evaluation.
Both programs are crucial to the OPP strategy for policing Aboriginal occupations
and protests.

The Chiefs of Ontario recommended that “[a]t the post-critical incident stage
a method to evaluate the operations of this policy [the Framework] is necessary and
must include the OPP …  and First Nation leadership to ensure ongoing success.”
Former OPP Commissioner Boniface, in her testimony at the Inquiry, agreed
that input and guidance from the First Nation leadership on developing assessment
tools would be welcome. The OPP said that it is prepared to work with the First
Nation leadership to develop additional assessment tools to add to the input cur-
rently received from the Commissioner’s Select Liaison Council on Aboriginal
Affairs.

Amnesty International also commented on the need for independent evaluation:

The Framework includes a number of significant structural reforms,
including the establishment of an Aboriginal Relations Team and
calling for the deployment of a Critical Incident Mediator in the
event of a confrontation. It is not clear, however, how well the new
direction signalled by this Framework has been institutionalized and
acculturated within the OPP and its many structures and large force
of officers. Indeed, as signalled by recent events at Caledonia, there
is an urgent need for an independent evaluation of this Framework and
its implementation.33
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In my view, the need for an independent evaluation is the next obvious step
in the implementation of the Framework and the ART program to date. I believe,
therefore, that both the Framework and the ART program should be subject to
independent, third-party evaluations. I further believe that these evaluations
should include significant and meaningful participation by Aboriginal represen-
tatives in the design, oversight, and analysis of the evaluation.

9.6.2.2 Accountability and Transparency

The credibility and legitimacy of public institutions depend on the perception
that politicians and public servants, including the police, are accountable.
Accountability and transparency can also do much to restore and build relation-
ships after a conflict.

As a general rule, I believe that the police must be as accountable for the
policing of Aboriginal occupations and protests as they are for any other kind
of police work. I also believe that the reaction of many Ontarians to the policing
at Caledonia demonstrates the need to reinforce the OPP strategy for policing
Aboriginal occupations and protests with transparent and publicly accessible
policies and with explanations for police decision-making. Ontarians need to be
assured that police strategy, tactics, and decision-making on Aboriginal occupa-
tions and protests is principled, consistent, and within the boundaries of the law.

Individuals responsible for policing occupations and protests can be held
accountable both internally and publicly. Internal accountability is concerned
with compliance with organizational policies and procedures, the law, and appli-
cable professional standards. Public accountability is concerned with submitting
actions and policies to scrutiny by the community at large.

The OPP described its internal accountability process for the Inquiry. In the
first instance, internal accountability depends on procedures for keeping detailed
records of incidents.34 Mandatory reviews of Level 2 and Aboriginal critical inci-
dents are a central feature of internal accountability with respect to Aboriginal crit-
ical incidents.35 The Framework also specif ically addresses post-incident
operational reviews.

In assessing accountability, especially accountability inside an organization,
I believe one has to ask whether it is working in practice. Assuming that the
appropriate procedures and rules are in place, the next step is to audit actual
compliance, and then to determine whether the organization takes action to fix
areas of weakness or resistance.

The Inquiry did not hear evidence about how well internal accountability is
working within the OPP in the area of policing Aboriginal occupations and
protests; however, the Auditor-General of Ontario recently audited the OPP and
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made several comments that may be relevant to this issue. The focus of the
Auditor-General’s report was on the implementation of community-oriented
policing in the OPP and related efforts at quality assurance:

There was little evidence that the objectives of community-oriented
policing were being met...and no minimum requirements had been
established to guide detachments … Also, there were no internal
measures in place to evaluate the effectiveness of community-
oriented policing.36

…

The OPP’s three quality assurance processes … were not implement-
ed fully and on schedule. The objectives of the quality assurance
function might be better met through another process that is less
administratively cumbersome, with appropriate follow-up procedures
for ensuring that corrective action is taken.37

The Auditor-General also commented, in passing, on the role of the Ministry
of Community Safety and Correctional Services in overseeing the OPP. The inter-
nal audit services at the ministry “had not conducted any substantial work at the
OPP in the last four years.”38

Internal accountability is fundamentally important in enabling the OPP to
evaluate, update, and disseminate its experiences with policing occupations.
Record-keeping and other internal accountability mechanisms will also be cru-
cial evidence of police activities and decision-making in the event of a public
inquiry, a request under the Freedom of Information and Protection of Privacy Act,
civil litigation, or Special Investigations Unit (SIU) investigation. For all of these
reasons, the OPP must maintain the highest standards of internal accountability
procedures and processes. Yet, the Auditor-General’s report raises concerns that
the OPP and the ministry have some distance to go towards making internal
accountability work in practice.

Internal accountability, of course, is only one half of the equation. Police
services like the OPP are accountable to the public by way of legislative commit-
tees, public complaints processes, civil lawsuits, criminal prosecutions, freedom
of information requests, SIU investigations, public inquiries, and coroner’s
inquests, to name a few. In general, most of the proceedings, rulings, and reports
arising from these processes are public. OPP policies, including the Framework,
police orders, First Nation policing protocols, and so on, are also public documents.

The intention in making documents public is to enhance public accountabil-
ity. Public accountability is best achieved, however, if public documents are both
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public and accessible. The OPP no doubt circulates public documents to members
of the public upon request, but this is not the same as making them publicly
accessible. I believe that all significant OPP and provincial government docu-
ments and policies on the policing of Aboriginal occupations and protests should
be posted on the OPP website. The terms of reference for any third-party evalu-
ations and interim and final results, should be posted also.39

Public accountability can also be enhanced significantly by publishing
reports on major police events or activities. For example, Caledonia has gen-
erated significant public interest and discussion about policing philosophy and
tactics. Unfortunately, it is not clear whether the provincial government or the
OPP intend to issue a detailed, public report describing their decision-making
and strategy for this incident. Aboriginal Legal Services of Toronto repeated a
common view regarding Caledonia: it was hard to judge the actions of the OPP
in the absence of more information.40

Canadian police services lag behind their British counterparts in promoting
public accountability for major public order events and for policing generally.
In Canada, the only public reports on public order policing, generally available and
easily accessible to the public, are reports of commissions of inquiry or institu-
tions like the Commission for Public Complaints Against the RCMP. In the United
Kingdom, Her Majesty’s Inspectorate of Constabulary (HMIC), an independent
institution now 150 years old, is responsible for examining and improving the
efficiency of police services in England and Wales. HMIC publishes reports of its
audits of police services, which include comprehensive assessments known as
“baseline assessments” and reviews of “best value” reports on specific programs.
For example, in 2003, HMIC reviewed the City of London police report on
public order policing and gave the service a “fair” rating.41

The British HMIC model of self-review and central oversight, with strong pub-
lic accountability, is in harmony with the principles I put forward in this report.
In my view, the OPP has an opportunity to take the lead in promoting public
accountability in public order policing. The OPP could take a step in this
direction by carrying out regular, formal reviews of its responses to Aboriginal
occupations and protests, and publishing the results. A public report on polic-
ing at Caledonia might be a good place to start.42

9.6.3 Consultation and Public Education

9.6.3.1 Aboriginal Communities

The OPP program of consultation with Aboriginal communities regarding occu-
pations and protests can be divided into two categories. The first comprises 
consultation or liaison activities with local Aboriginal communities before, 
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during, and after an actual occupation or protest. This is primarily the responsi-
bility of the Aboriginal Liaison Operations Officer and ART members or First
Nation liaison officers. The second category comprises regular, ongoing consul-
tations with First Nation leadership and organizations. Key initiatives and forums
in this regard include the following:

• Commissioner’s Select Liaison Council on Aboriginal Affairs

• Commissioner’s meetings with elected chiefs, the Chiefs of Ontario, and
the Provincial Territorial Organizations

• Senior regional command meetings with leaders of First Nations and
Provincial Territorial Organizations

• Detachment commanders are required to meet regularly with local First
Nation police services and local elected leaders

• Regional Aboriginal Strategy Committees

The Commissioner’s Select Liaison Council on Aboriginal Affairs appears to
be a crucial component of the OPP strategy for consultation with the Aboriginal
community. The Committee is made up of a small number of experienced
Aboriginal persons from across the province. They provide direct input to the
commissioner on matters of importance to the OPP with respect to policing and
Aboriginal people. The OPP is hoping to establish regional liaison councils which
might perform the same role in the various regions policed by the OPP.

The Select Liaison Council on Aboriginal Affairs is an example of an ongo-
ing, expert consultation forum. I heard that it provides important advice and sup-
port to OPP management and operational commanders. This council appears to
have had a particularly strong relationship with former Commissioner Boniface.

I believe, however, that the OPP should also establish a more formal consul-
tation forum or relationship with major Aboriginal political organizations in
Ontario. Potential members of this forum could include the Chiefs of Ontario, the
Métis Nation of Ontario, and the Provincial Territorial Organizations. In my
view, a more formal, representative consultation forum is justified in order to
ensure that Aboriginal input into the OPP is more broadly based, politically rep-
resentative, and transparent than the Select Liaison Council can provide. The
two bodies will complement each other if the mandate of the new committee is
carefully developed.

9.6.3.2 Non-Aboriginal Communities

As noted earlier, I believe that the reaction of many Ontarians to the OPP policing
at Caledonia demonstrates the need to reinforce the OPP strategy for policing

POLICING ABORIGINAL OCCUPATIONS • 209



Aboriginal occupations and protests. Transparent and publicly accessible policies
and explanations of police decision-making are crucial.

In its Part 2 submission, the OPP reflected on the nature of some of the oppo-
sition in Caledonia:

[T]his opposition is sometimes deeply offensive, and at times hateful
and racist. Intemperate opposition often obtains a disproportionate
voice in the media. It may be articulated, for example, in stereotypes
about Aboriginal peoples and the assertion of their rights. Intemperate,
aggressive, hateful or racist expressions inflame any incident, make
its peaceful resolution more difficult, and leave scars in the communi-
ty not easily healed.43 This may be true. Nevertheless, it is also true
that reasonable people can and do disagree with the OPP policies and
tactics for policing Aboriginal occupations and protests, both on prin-
ciple and because of the disruption to their personal lives.

The anger and resentment that these local and personal disruptions can
generate should not be underestimated. For example, the Mercier Bridge was
the scene of a violent Aboriginal/non-Aboriginal confrontation during the Oka
standoff in 1990. Members of the Kahnawake reserve erected a blockade on the
bridge to show support for the Oka protesters. The blockade effectively closed the
only local road carrying commuters from the south shore of the St. Lawrence to
Montreal. The occupation at Caledonia has also generated significant and at
times violent counterdemonstrations by members of the local non-Aboriginal
community.

In my view, the OPP should, as a matter of policy, make efforts to consult
with the local non-Aboriginal community during an Aboriginal occupation or
protest. Consultation and liaison with non-Aboriginal community members is
particularly important for community members whose lives or businesses may
be disrupted. This commitment would be a welcome complement to the very
appropriate commitment to consult and liaise with local Aboriginal communities
before, during, and after an actual occupation or protest.

The OPP received intense criticism from the local non-Aboriginal commu-
nities at both Ipperwash and Caledonia. In both cases, they criticized the OPP
for failing to provide them with important or current information about police
activities which affected local residents. I am also aware, however, that the OPP
has made efforts to consult with non-Aboriginal people in the Caledonia region.

In its submission, the Municipality of Lambton Shores addressed the question
of how best to facilitate this kind of communication and liaison, particularly dur-
ing a crisis:
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Direct and timely communications between the Incident Commander
and the Municipality is essential during a crisis situation. The rela-
tionship between an Incident Commander and the Municipality is one
of mutual benefit. The Municipality provides important information
regarding the concerns of the community, which assists in intelligence
gathering and in providing information to assist police in strategizing
for operational decisions. The Municipality is equally dependent on
receiving timely and direct information from the Incident Commander
to allay the concerns of their community and defuse tensions. This is
a relationship of co-dependency.44

Former Commissioner Gwen Boniface agreed that the OPP should commu-
nicate with local elected officials, who could then act as a conduit to the public.
She also agreed that this type of communication is appropriate and often neces-
sary to permit the OPP to manage incidents of community interest effectively.45

The submission from the municipality was very helpful, and I agree that the
proper channels for consultations and liaison are municipal or local officials, as
opposed to a specially constituted local liaison committee. My only qualification
to the position of the municipality is that the OPP should communicate with
municipalities through a dedicated liaison officer, not through the incident com-
mander.

The OPP should address these issues by developing a consultation and liai-
son policy for the non-Aboriginal communities which may be affected by an
Aboriginal occupation or protest. This policy should specify how the OPP and a
municipality or local officials can best work together to support the peacekeep-
ing objectives, improve timely and accurate public information and understand-
ing of policing activities, and reduce the potential disruption that may accompany
an occupation or protest. This policy should be developed in consultation with local
communities and should be distributed to local officials and posted on the OPP
website.

9.6.4 Restoring Relationships

In the period after an incident, participants and police have the time and oppor-
tunity to restore relationships. For example, the Framework directs the OPP to hold
a session where police and parties in conflict can establish a plan to address the
damage done during the dispute or crisis. The OPP also undertakes to maintain
a continued OPP presence which can respond to community questions or concerns
relating to the role of local OPP members or emergency management services
during the incident.
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It is also important to restore relationships and trust with the non-Aboriginal
community affected. Community meetings may be appropriate for the non-
Aboriginal community also.

The OPP advised the Inquiry that it is preparing a plan for restoring rela-
tionships in the Caledonia region. According to the OPP, the plan must involve,
at a minimum, dialogue between the OPP, the communities affected, and stake-
holders. The OPP reports that it is consulting with various community leaders
to develop this plan.

The Framework specifically addresses strategies to restore relationships after
a critical incident is over. It suggests that, at this stage, “persons in dispute are emo-
tionally and physically exhausted,” and that parties “may deny the existence of a
dispute or crisis” or “may want to reflect on what has just occurred and want to
discuss the lessons learned and identify peace-building actions.” The following are
some of the steps outlined:

• Involve, where applicable, ART members or First Nations liaison officers
as a culturally appropriate conflict resolution strategy;

• Maintain through the ART members or First Nations liaison officer, a
continued OPP presence which can respond immediately to local com-
munity questions or concerns relating to the role either local detachment
personnel or emergency management services performed during the crit-
ical incident;

• Encourage a non-confrontational meeting to discuss with the disputants the
lessons learned from the crisis;

• Consider who needs to be involved as well as who can best represent the
OPP; and

• Facilitate a session where police and parties in conflict can establish an
action plan that addresses the damage done during the dispute or crisis.

In my view, the OPP should develop a strategy to restore relationships with both
Aboriginal and non-Aboriginal communities after an Aboriginal occupation or
protest. This strategy should establish general objectives, responsibilities, and
potential activities for restoring relationships, and should be adapted in practice
to specific circumstances as necessary. The provincial, federal, and/or municipal
governments should support and participate in this strategy as appropriate. This
policy should be distributed to relevant parties and should be posted on the OPP
website.
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9.7 Provincial Government Policy Leadership

9.7.1 Provincial Leadership and Policy-Setting Role

Governments and police share responsibility for responding to Aboriginal occu-
pations and protests. In this section, I comment on the leadership role of the fed-
eral and provincial governments before and during an Aboriginal occupation or
protest.

The Ministry of Community Safety and Correctional Services (MCSCS), for-
merly the Ministry of the Solicitor General, administers the Police Service Act.
The “Declaration of Principles” in the first section of the Act states the following:

(a) Police services shall be provided throughout Ontario in accordance with 
the following principles:

1. The need to ensure the safety and security of all persons and 
property in Ontario.

2. The importance of safeguarding the fundamental rights 
guaranteed by the Canadian Charter of Rights and Freedoms
and the Human Rights Code.

3. The need for co-operation between the providers of police 
services and the communities they serve.

4. The importance of respect for victims of crime and under-
standing of their needs.

5. The need for sensitivity to the pluralistic, multiracial and 
multicultural character of Ontario society.

6. The need to ensure that police forces are representative of the 
communities they serve.

Section 3(2) of the Act gives the ministry the authority to

(a) monitor police forces to ensure that adequate and effective police 
services are provided at the municipal and provincial levels … ;

(d) develop and promote programs to enhance professional police 
practices, standards and training;

POLICING ABORIGINAL OCCUPATIONS • 213



(e) conduct a system of inspection and review of police forces across 
Ontario … ;

(h) develop, maintain and manage programs and statistical records 
and conduct research studies in respect of police services and 
related matters;

(j) issue directives and guidelines respecting policy matters … ;

(k) develop and promote programs for community-oriented police 
services.46

The Policing Services Division of MCSCS is responsible for the ongoing
development and improvement of policing throughout the province. The min-
istry website describes its role as follows:

By providing effective training, professional standards and policies,
systematic inspections and reviews, and advisory support to police
services, the ministry ensures that a world-class law enforcement net-
work protects Ontario.

Finally, the Policing Standards Section of the ministry develops regulations
and guidelines designed to

• Ensure adequate and effective police service across Ontario

• Support the implementation of professional police practices

These sections of the Act and excerpts from the ministry website establish the
leadership role of the ministry in policing in Ontario. The ministry has the explic-
it responsibility, mandate, and authority to make policy regarding policing serv-
ices in this province. The Act allows the government to set policy objectives for
policing and to establish rules or guidelines which formalize government expec-
tations. This authority includes the power to establish best practices for polic-
ing, including policing Aboriginal occupations and protests. With respect to the
OPP, the minister has even more authority, including the power to direct the OPP
commissioner.47 MCSCS also funds the OPP directly. This means that the provin-
cial government, through MCSCS, is directly responsible and accountable to all
Ontarians for the success of the OPP and its initiatives.

I believe that the provincial government can reduce the risk of violence in
Ipperwash-like situations by demonstrating policy leadership through a forward-
looking strategy to promote best-practices throughout Ontario for Aboriginal
occupations and protests.

I recommend that the Minister of Community Safety and Correctional Services
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issue a ministerial directive supporting the general purposes and practices of the
OPP Framework. I further recommend that the directive should apply to all
Ontario police services, but allow for adaptation to local circumstances. In line
with the ministry’s usual practice, the ministry should audit compliance with the
directive by the police services. I believe that this measure would achieve a num-
ber of objectives.

First, I believe that the OPP Framework is good policing policy. It is a best
practice for responding to the assertion of rights by Aboriginal peoples.
Moreover, the OPP will not always be the police service called upon to respond
to these incidents. The province should therefore exercise its policy-setting
prerogative and ensure that the Framework is applied consistently throughout
the province. This will ensure that the services charged with policing Aboriginal
occupations and protests acknowledge the constitutional and legal status of
Aboriginal and treaty rights, promote respect for Aboriginal cultures, and, as the
Framework states, “demonstrate accommodation and mutual respect” and “min-
imize the use of force.”

Second, a ministerial directive would help to embed and sustain the Framework
in the OPP and other police services by raising the Framework to the level of a
provincial policy.

Third, a ministerial directive would promote transparency and accountability
in the OPP and in provincial government policing policy because it would estab-
lish public expectations about how both institutions should respond. Deviations from
or amendments to those policies will have to be explained publicly.

Fourth, this approach would promote best practices, clarity, and consistent
action within the provincial government. The provincial government often has
to become involved in Aboriginal occupations and protests in order to resolve
them peacefully. A ministerial directive based on the Framework would publicly
confirm the strategy, expectations, and accountability of the provincial government
in its own response to Aboriginal occupations and protests. The policy would
also promote consistency throughout the provincial government, because it would
apply to MNR and other provincial agencies that are occasionally involved in
policing Aboriginal occupations and protests.

Finally, a ministerial directive would codify the lessons learned at Ipperwash
and reassure Aboriginal and non-Aboriginal Ontarians that peacekeeping is the
goal of both police and government in this province, that treaty and Aboriginal
rights will be respected, that negotiations will be attempted at every reasonable
opportunity, and that the use of force must be the last resort.

It will no doubt be argued that a ministerial directive and provincial policy of
this nature will limit or restrict the power of police and/or provincial govern-
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ments to act unilaterally. In my view, that is the strength of this approach, not its
weakness. Police and government policies on Aboriginal occupations and protests
should be consistent, and it should be difficult for either of them to act unilater-
ally when important principles and personal safety may be at stake.

This approach does not limit police discretion or the ability of governments
to make policy decisions about Aboriginal occupations and protests. On the con-
trary, it provides a transparent, principled framework for exercising that discretion.
This approach will also enhance the legitimacy of police and government actions
if and when coercive force is necessary.

No one can say whether Ipperwash would have turned out differently if
provincial policies of this type had been in place in 1995. However, policies like
this will compel provincial or police officials who wished to pursue a more
aggressive policing response in the future to explain publicly why peacekeeping
is inappropriate. It will also be considerably more difficult for a provincial offi-
cial to demand that protesters leave a site within a limited time period or to down-
play the importance of negotiations. Police leaders, incident commanders, and
individual officers will also have additional assurance that peacekeeping is the
appropriate and justified strategy, irrespective of any real or perceived governmen-
tal pressure otherwise.

In my view, the provincial peacekeeping policy should be based largely on the
OPP Framework. The Framework is consistent with best practices identified
around the country and it was reviewed and commented upon, at least in part,
by several First Nation organizations during the course of the Inquiry. This pol-
icy should be adopted as soon as it is practical to do so. That would achieve the
benefits of this policy quickly, and it would address one of the lessons of Ipperwash
in a timely manner. The Ministry of Community Safety and Correctional Services
should then initiate an appropriate consultation process with First Nations,
Aboriginal peoples, the OPP, other police services, and others regarding the scope
and content of a longer-term provincial policy.

9.7.2 Provincial Funding

As noted above, the provincial government recently asked the federal govern-
ment for reimbursement of the policing costs incurred at Caledonia. There will no
doubt always be unexpected incidents that put extraordinary pressures on the
operational or program budget of the OPP. The province, the OPP, and other
stakeholders need to develop means of funding these contingencies, including
seeking participation by the federal government in appropriate circumstances. I
discuss provincial funding for the OPP Aboriginal initiatives in chapter 11.
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9.7.3 Injunctions

Injunctions have proven to be very controversial in Aboriginal occupations and
protests.48 The decision as to whether to seek an injunction, or what kind of
injunction to seek, was discussed at length in the days leading up to Dudley
George’s death at Ipperwash. Injunctions have also been discussed at length at
Caledonia. The injunction issue is important to this Inquiry because of the effect
an injunction can have on the course of an Aboriginal occupation.

9.7.3.1 The Caledonia Injunction Proceedings

The occupation at Caledonia has focused considerable public attention on the
issue of police discretion and enforcing injunctions.

As I discussed in chapter 2, in March 2006, Henco Industries obtained an
interim injunction from a judge of the Ontario Superior Court requiring the
Caledonia protesters to vacate the property. The court subsequently found that per-
sons named and unnamed who did not leave the property were in criminal con-
tempt for breaches of the injunction.

The injunction order and contempt proceedings were the first steps in an
unusual series of legal proceedings, over the summer and fall of 2006, in which
the motions judge held several hearings to ask the provincial government and
the OPP why they had not upheld his injunction and contempt orders. At one
point, the motions judge commented from the bench that the Six Nations, Ontario,
and Canada should stop their negotiations until the blockades were lifted. The
provincial government and the OPP eventually appealed the injunction and the con-
tempt orders to the Court of Appeal of Ontario.

The Court of Appeal decision in Henco dismissed most of the lower court
orders and commented extensively on the propriety of judicial intervention in
police operations and discretion.49 Speaking for the Court, Justice Laskin stated that

[o]ur courts have long recognized that the effectiveness of our justice
system depends on the police’s operational discretion in investigating
and enforcing violations of the law and the Crown’s discretion in pros-
ecuting these violations. Apart from instances of flagrant impropriety
or civil actions for malicious prosecution, courts should not interfere
with either police or prosecutorial discretion.50

In this kind of case, the police and the Crown, not the court, are in the
best position to assess whether a serious breach of the injunction has
occurred, and if so, by whom. And even if the injunction has been
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breached, the police and the Crown must invariably balance many
competing rights and obligations and must take account of many con-
siderations beyond the knowledge and expertise of the judge.51

The Court also found that the motions judge’s comments to the effect that the
parties should stop their negotiations until the blockades were lifted “were unfor-
tunate and at odds with the Supreme Court of Canada’s jurisprudence.”52

The Court of Appeal decision in Henco is consistent with the thrust of this 
report. Aboriginal occupations and protests raise many complex and competing
interests and should not be approached as a simple matter of enforcing the law.
Even with respect to law enforcement, there should be due deference to the dis-
cretion of the police.

9.7.3.2 The OPP Policy on Injunctions

In 1995, the OPP presumed that Aboriginal occupations should necessarily be
addressed through the injunction process. Prior incidents had been resolved
successfully through the court process, often by using the injunction order to
negotiate an end to the incident.53

The OPP no longer believes that an injunction should be sought in every
Aboriginal occupation or protest, now taking the view that in some circum-
stances, applications for injunctive relief, the timing of such applications, or the
terms of any injunctive relief “may not ultimately advance public safety and
order, but may exacerbate tensions and actually inhibit the expeditious and peace-
ful resolution of the issues.”54

The current OPP policy on injunctions is “more nuanced than it was in
1995.”55 The OPP submitted that it needs flexibility when policing Aboriginal
occupations and protests. The Framework therefore does not mention injunc-
tions.56

In my view, the substance of the OPP injunction policy is correct. It is 
consistent with the Framework and the general principles and analysis set out in
this report. I suggest that it would be preferable, however, to amend the Framework
to incorporate the OPP policy on injunctions. This would enhance public under-
standing of the OPP injunction policy as well as OPP internal training on it.

9.7.3.3 A Government Policy on Injunctions?

The provincial government does not appear to have a written policy on when or
how it will seek an injunction during an Aboriginal occupation, nor on how it
will react to an injunction sought by a third party. In all likelihood, this position
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is based on a belief that a written injunction policy is not necessary because
existing legal conventions governing injunctions are both well known and appro-
priate.

Several parties to the Inquiry recommended that the province go further. For
example, the Chippewas of Kettle and Stony Point First Nation recommended
adding consideration of Aboriginal and treaty rights and the duty of the govern-
ment to consult to the factors to be considered by a court in the case of an injunc-
tion application involving an Aboriginal protest or dispute.57 The OPP suggested
that consideration of Aboriginal and treaty rights and the duty of the government
to consult should “inform any government policy on applying for, or supporting
injunctive relief, and ultimately inform a court decision when injunctive relief
is sought.”58

In his research paper for the Inquiry, Professor Wesley Pue discussed in 
detail the law and policy of trespass, expressive rights, and injunctions. He warned
against simple generalizations about the legality of public protest generally and
Aboriginal protests specifically, and concluded as follows:

Though few complications arise with respect to ordinary users of pub-
lic property, constitutional considerations come into play as the use
at issue moves from “ordinary” to expressive or from the realm of
individual rights to aboriginal entitlement. Though each is relevant to
the important balancing tasks that arise, none of ancillary police pow-
ers, the law of trespass, or the law of injunctions provides an easy
“end-run” around the need for state authorities to respect both common
law liberties and constitutionally protected rights.59

I agree with Professor Pue, and accordingly I recommend that the provincial
government adopt a policy on how to use injunctions in Aboriginal occupations and
protests. A written provincial policy will help ensure that the use of injunctions is
consistent with respect for Aboriginal rights and with the OPP peacekeeping
approach to Aboriginal rights disputes. It will also promote transparency and
accountability for the provincial government approach to injunctions.

The Attorney General will play an important role in any decision to seek an
injunction or with respect to intervention by the province in any case in which a
private party seeks an injunction. Although it is clear that the Attorney General
enjoys independence from the Cabinet with respect to criminal prosecutions,
there are competing views on the role of the Attorney General in non-criminal lit-
igation. Some express the view that the Attorney General essentially takes instruc-
tions from the client department or the Cabinet, as would a lawyer in private
practice. Others argue that the Attorney General has a special obligation to ensure
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respect for the rule of law, including Aboriginal and treaty rights, in all litiga-
tion. When someone within government requests or supports an injunction, I
would expect that the Attorney General would give his or her independent and
frank views about the legal and constitutional implications of seeking an injunc-
tion. The Attorney General’s views on such matters should not be lightly dis-
carded by the client department, or indeed by the Cabinet. Moreover, I would
not rule out the possibility that the Attorney General might assert his or her inde-
pendence if the matter was of constitutional significance, such as in the case of
fiduciary duties including the duty to consult.60

I further believe that the provincial government should be represented whenev-
er private landowners seek injunctions and Aboriginal and treaty rights may be at
issue. In these circumstances, the provincial government should inform the court that
Aboriginal and treaty rights are at stake, that the province has a duty to consult
Aboriginal peoples, and that negotiations are the preferred response to Aboriginal
rights disputes. The provincial government and/or the OPP should also advise the
court of any public order implications and the potential risks of an injunction.

Finally, provincial policy should state that the province will consult with the
OPP, or other police services as the case may be, on the potential effect of an
injunction “on the ground” as regards the risk of violence. This is an example
of a legitimate, if not essential, information exchange between police and govern-
ment, which I discuss at length in chapter 12.

In my view, a provincial government injunction policy will go a long way to
ensuring that the OPP and provincial government approaches to injunctions are
consistent, accountable, publicly accessible, and supportive of the peacekeeping
approach I recommend throughout this chapter.

9.7.3.4 Representation

I agree with the OPP that it may be advisable for it to be separately represented
in injunction proceedings where the provincial government asserts a direct inter-
est, such as when the provincial government is the landowner.61 This would
enhance the appearance and reality of OPP independence in any claims dispute.
The OPP should have the authority to determine on its own initiative whether to
seek separate representation.

Sometimes, Aboriginal occupiers do not recognize the jurisdiction of the
courts. Or, local non-Aboriginal residents may believe that the provincial govern-
ment does not properly represent their interests. It is important that the interests
of Aboriginal protesters and local residents be heard in court. In these situations,
the provincial government should facilitate court-appointed counsel for these

220 • REPORT OF THE IPPERWASH INQUIRY — VOLUME 2



parties if necessary. To its credit, the provincial government did just that in the
Caledonia proceedings at the Court of Appeal.

9.8 The Provincial Government Response to an Occupation

9.8.1 Crisis Management

Ipperwash is an example of why crisis management is a poor way for govern-
ments to address treaty and Aboriginal rights disputes and why it is better to
negotiate issues in a timely way. In my view, the policies I recommend in this
report should decrease the number of occupations and protests. Clearly, it is best
to avoid crises in the first place.

Nevertheless, there will always be crisis situations where the police are called
upon to restore and maintain order. What is needed is a crisis management
approach that reduces the potential for violence, reduces the breadth and duration
of the crisis, lessens the disruption of local Aboriginal and non-Aboriginal com-
munities as much as possible, and increases the possibility of constructive, nego-
tiated solutions.

I believe that the policies and procedures I recommend will enable government
and police leaders to manage Ipperwash-like crises much more effectively. For
example, a public commitment by police to peacekeeping should reduce the
potential for violence by reducing tension and anxiety at an occupation or protest.
This, in turn, should help build relationships that make negotiated settlements
and trusting relationships more likely. An equivalent commitment on the part of
the provincial government would serve the same goals.

9.8.2 Provincial Readiness, Coordination, and Briefings

To respond to Aboriginal protests and occupations, an interministerial response, and
indeed an intergovernmental response, will often be appropriate and necessary.
This is because an occupation may raise complex issues that cut across ministerial
lines and require a coordinated response from the provincial government. I am
reluctant to recommend a specific form, structure, or committee composition for
coordinating the response, because it will always depend on the specific context
of the occupation.

The drawback to interministerial “blockade” committees is that they pose
the risk of diffusing responsibility and accountability for decision-making during
an occupation by blurring the lines of communication and authority. These com-
mittees must be organized carefully to ensure that its members respect the statu-
tory authority of each ministry involved and the traditions of ministerial
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accountability. In the policing context, this means that communications between
the OPP and the provincial government must be channelled through the Ministry
of Community Safety and Correctional Services, as contemplated by the Police
Service Act.

Interministerial “blockade” committees must also be fully briefed on the
appropriate roles and responsibilities of police and government (as discussed in
chapter 12) and on existing provincial and police peacekeeping policies. The
committee must also be briefed on general aspects of police strategy and objectives
in policing Aboriginal occupations and protests, on the unique constitutional
status of Aboriginal rights and claims, and on the constitutional right of peaceable
assembly. Relevant ministers, ministerial staff, and other senior provincial
officials should be briefed on these issues as well.

Briefings on these topics will help ensure that provincial government decision-
makers are fully aware of the relevant policies and legal issues. This will help
promote more consistent provincial decision-making and improved coordination
within the provincial government, and it will reduce the risk of precipitous or
poorly informed provincial decision-making.

9.8.3 Negotiations

The police cannot resolve or negotiate the issues underlying Aboriginal occupations
and protests. That is the responsibility of government. Governments, therefore,
have an important role to play in resolving Aboriginal occupations. For example,
the willingness of protesters to suspend an occupation might sometimes depend on
the willingness of the government to commit to negotiations in some fashion.

A government may be unwilling to negotiate substantive issues during an
occupation, possibly because of concerns that it would encourage “queue-
jumping” or that it would establish a precedent for future or current Aboriginal
occupations and protests. A government may also consider that “lawlessness”
would be rewarded if it agreed to negotiate. There are no simple answers to these
concerns. The decision to negotiate will always depend on the context. In the
past, governments have often refused, at least publicly, to negotiate substantive
issues, while often agreeing to negotiate “process” issues.

A policy of not negotiating seems very likely to fail if it is applied in every
circumstance. Many, if not most, Aboriginal occupations and protests are mount-
ed in response to legitimate grievances that span decades. An occupation may
be the means of last resort for a First Nation or Aboriginal community to draw pub-
lic attention to generations of government inaction. Simply refusing to negotiate
with an Aboriginal community or protesters denies the responsibility of the gov-
ernment for the origins of the dispute.
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Just as importantly, an unwavering policy will, in many instances, effective-
ly repudiate the peacekeeping efforts of the police. For peacekeeping to be suc-
cessful, the police must remain neutral in the dispute and facilitate the conditions
necessary to resolving the underlying issues. If the protesters are not confident that
the government is taking their grievances seriously, the police may find it very dif-
ficult to convince them to leave the site peacefully. Tensions behind the barri-
cades are likely to rise, trust between police and protesters may be shattered, and
the network of mutual support, so important to reducing the risk of violence,
may be broken. An unwavering policy may also incite strong but misplaced pub-
lic criticism of the police for not being able to resolve the occupation.

The peacekeeping approach cannot be interpreted to mean that governments
may avoid taking responsibility for the policing or resolution of an Aboriginal occu-
pation or protest. Police and government share the responsibility to end protests
peacefully, and the government cannot be a bystander.

I believe that the decision on whether to negotiate and when must always be
made strategically. It will depend on several factors, including a realistic assess-
ment of the strength of the claim asserted by the protesters, the risks to public safe-
ty, the willingness or capacity of the protesters or First Nation to negotiate, the
likelihood of a constructive, peaceful, timely agreement, the social or economic
disruption caused by the occupation, and a host of other factors that may only
become apparent in the context of the actual occupation.

9.8.4 Public Education

Experience shows that the risk of violence at an Aboriginal occupation increas-
es when the local non-Aboriginal population has little knowledge or understand-
ing of the issues in dispute or when it is uninformed about the practical details of
road closures, police checkpoints, and so on. When that is the case, the occupa-
tion may spark counter-demonstrations by local non-Aboriginal residents whose
lives are disrupted by the occupation or the police response to it.

As noted in chapter 7, it would be ideal if education in public schools and pub-
lic education provided the balanced information people need in order to understand
why Aboriginal people feel that they have to assert their rights, occupy a site, or
engage in a protest. Since we have not reached that ideal, I think it is imperative
that all governments—federal, provincial, municipal, and First Nation—take an
active role in informing the public about the Aboriginal and treaty rights at issue
in a particular protest.

The history of the Chippewas of Nawash and their long effort for recognition
of their commercial fishing rights illustrates the importance of public education
and communication when Aboriginal peoples are asserting their rights:
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In the early 1990s, when the Saugeen Ojibway Nations decided to pur-
sue their claims and rights, it quickly became obvious that the legal
path and the path of direct action must be supported by a communica-
tions strategy.

In addition to legal expertise, we hired a communications coordinator
whose job it was to ensure the First Nations motives and actions were
interpreted accurately in the media and were heard by residents of the
area. The early communications campaign consisted of:

• Presentations by chiefs and councillors in elementary and high
schools,

• Presentations to local service clubs and other organizations,

• A series of articles in a prominent local magazine (Bruce county
marketplace),

• Videos and printed materials describing the claims and rights of
the first nations people in the Bruce peninsula,

• Articles, media releases, letter to local and provincial newspaper,

• Building and maintaining a network of supporters locally and provin-
cially.

In spite of an aggressive public education campaign, it became appar-
ent that it was not enough to deal with the backlash to our f ishing
rights which reached a violent climax in 1995. It was clear that we
had to deal more directly with the racism we felt was fuelling the back-
lash. By 1995 our communications took many forms:

• Public education,

• “Persuading” the legal system to do its job,

• Helping to persuade Ontario to negotiate a fishing agreement,

• Dealing forcefully with disinformation and racism.

We took on the task ourselves, of communicating our rights and claims
and the reasons why we were asserting them because it was in our
interest to do so. However, the job of reconciling Canadians to First
Nations’ rights and claims must surely rest with the Crown. The recom-
mendations of the Royal Commission on Aboriginal Peoples say as
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much. However, and the RCAP reflects this, public education must
not be done without at least an equal involvement with First Nations.62

I believe that Aboriginal peoples have a responsibility to educate the broad-
er public about why they feel it necessary to assert their rights through direct
action. The Chippewas assumed that responsibility during their commercial fish-
ing rights dispute.

The provincial government and the OPP share that responsibility as well.
Aboriginal peoples should not be alone in trying to explain their rights to the
public at a time when emotions are running high in both the Aboriginal and non-
Aboriginal communities.

I commend the provincial government for promoting public education on
the Caledonia dispute through the website of the Ontario Secretariat for Aboriginal
Affairs. These pages include basic information about Six Nations, a “what’s new”
section, an outline of what is happening in the Caledonia negotiations, the 
structure of these negotiations, upcoming events, frequently asked questions,
information about road closures, and other information.63 The province has also
established a toll-free telephone line for requesting information. The hotline
received more than 300 calls between April 28 and October 11, 2006.64

In my view, the OPP also has an important responsibility to educate the pub-
lic about the policing of Aboriginal occupations and protests. Many of the initia-
tives I recommend, including improved transparency in policing policies, will
go a long way toward improving public education on these issues.

I recommend that the federal, provincial, municipal, and First Nation govern-
ments actively encourage public education and provide information during signif-
icant Aboriginal protests through websites, hotlines, community circulars, and
public meetings. The OPP should also provide public education materials and
information about its role, and updates tailored to the situation. The OPP efforts
should be coordinated with the provincial and local governments to ensure con-
sistency and to promote accessibility.

9.9 The Federal Government Response to an Occupation

The federal government is not constitutionally responsible for policing in Ontario,
yet it plays a role relevant to policing Aboriginal protests. The federal govern-
ment is constitutionally responsible for Aboriginal peoples and treaty and Aboriginal
rights, and it also bears very heavy responsibility for the long delays and frustra-
tions that have led Aboriginal peoples to mount occupations and protests. The
extraordinary delay by the federal government in addressing the land issue at
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Ipperwash, for example, contributed significantly to the frustration that led to the
occupation of Ipperwash Provincial Park in September 1995. The responsibilities
of the federal government are particularly clear in the case of pre-Confederation
treaties in which the British Crown is the signatory. For these reasons, it will often
be inappropriate for the federal government to disavow any responsibility for
policing or resolving Aboriginal occupations and protests in Ontario.

The federal government could go a long way toward promoting peaceful res-
olutions of Aboriginal occupations and protests if it publicly committed to work-
ing with the provincial government to settle any underlying disputes. The federal
government should generally assume the lead responsibility in negotiations when
land claims are at stake.

9.10 Building Networks

Many of the best practices in policing Aboriginal occupations and protests are
based on the ability of police to build networks of mutual support. For this rea-
son, I believe that the OPP Framework should be adopted and integrated into the
work of other potential participants in policing occupations and protests, includ-
ing First Nation communities and police services, municipal police services, and
government agencies with enforcement branches (notably the Ministry of
Natural Resources).

It is very difficult to build a successful network when an Aboriginal occupa-
tion or protest is already in progress. The better approach is to try to create an
atmosphere of communication, understanding, trust and collaboration before an
occupation or protest begins. That network can then be relied upon during the
occupation or protest to help everyone communicate more effectively.

9.10.1 RCMP/First Nations Protocols

The RCMP has adopted three creative protocols for building networks in this
manner. In each case, the protocol helps the RCMP and other signatories to
“institutionalize” potential (or actual) conflict by creating procedures that allow
each party to communicate issues or concerns effectively. The protocols also cre-
ate clear expectations about how each party will respond in the event that the
protocol is activated. These protocols effectively build a network by committing
each signatory to working together to address common issues.

The RCMP and Assembly of First Nations (AFN) signed the “Public Safety
Cooperation Protocol between the Assembly of First Nations and Royal Canadian
Mounted Police” in 2004. As agreed through the protocol, in the event of an
actual or threatened serious occupation or protest, the AFN and RCMP will strike
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a special group, drawn from lists advanced by both parties, which will meet with
local officials and explore peaceful resolutions. The protocol also contemplates
awareness training and other related collaborative programs.65

The “Public Safety Cooperation Protocol” (the “Norway House Protocol”) was
signed by the RCMP and the Southern Chiefs’ Organization, the Manitoba
Keewatinowi Okimakanak, and the Assembly of Manitoba Chiefs in 2005. It
establishes policies and procedures in the event that a First Nations person dies
while in RCMP custody or during an arrest.

The third protocol was signed in 2004 by the RCMP in British Columbia,
the federal Department of Fisheries and Oceans (DFO), and the BC Aboriginal
Fisheries Commission representing the interests of Native fishers. Any of the
signing parties can activate the protocol and thus set in motion a process for dis-
cussion and resolution of disputes. Of the three RCMP protocols, this one has been
used the most often, and with apparent success.66

Protocols also help to promote accountability and transparency in
police/Aboriginal relations. For example, the Norway House protocol specifies
that First Nations organizations in Manitoba will name individuals available to
collaborate in RCMP-led investigations into incidents where the police are
involved in the serious injury or death of a First Nations person. The protocol also
commits the RCMP to appointing an Aboriginal RCMP member who will liaise
directly with the family members affected and a designated representative who
will be fully involved in the investigation.

9.10.2 OPP/First Nations Protocols

The OPP has not signed any protocols with First Nation organizations in Ontario
equivalent to the RCMP protocols with the AFN and Manitoba First Nations.

The Chiefs of Ontario told the Inquiry that they believe protocols of this sort
would be beneficial.67 The OPP replied that it would be “highly receptive” if
First Nation political organizations in Ontario (whether the Chiefs of Ontario or
the Provincial Territorial Organizations) wished to explore operational or public
safety protocols. Subsequently, the OPP advised the Inquiry that it was current-
ly working with the Chiefs of Ontario and the Nishnawbe Aski Nation to devel-
op communication/dialogue protocols. I support these efforts.

The OPP, the provincial government, First Nation political organizations,
and other police services in Ontario should take steps to advance these initia-
tives. More specifically, the OPP and First Nation political organizations in
Ontario should develop communication protocols to enhance direct dialogue and
promote consultation.
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9.10.3 OPP/First Nations Police Services Protocols

The OPP has agreed upon operational protocols with most of the nine First
Nations police services in Ontario. The protocol between Nishnawbe-Aski Police
Services (NAPS) and the OPP (June 2003) is a good example.68 It is a “flexible,
non-contractual, formal agreement for cooperation and professional liaison.” Its
purpose is to ensure coordinated and effective delivery of police services where
collective use of resources is required or requested, and to serve as a guide when
a coordinated effort between the two police services is involved.

The protocol is a kind of memorandum of understanding, signed by the NAPS
Chief of Police and the OPP Superintendents for the two northern regions of
Ontario. It covers forty-three First Nations across the northern half of the province
and sets out the jurisdiction of the respective services, including the authority of
NAPS to enforce federal and provincial laws and to investigate offences in close
proximity to First Nations. Generally, the protocol assigns to the OPP more seri-
ous occurrences and incidents such as unnatural death, armed robbery, abduc-
tion, gambling, weapons, and “any occurrence which has the 
potential to generate an adverse report in the news media.” The protocol does not
specifically refer to public order incidents, occupations, and blockades. However,
it does commit the OPP to providing specially trained units such as the Emergency
Response Team (ERT), Canine Unit, and Tactics and Rescue Unit (TRU) if request-
ed by NAPS. Other topics covered include financial arrangements, post-event
trauma support for officers, training, facilities, and public complaints.

The Chiefs of Ontario submitted that additional protocols between the OPP and
First Nations police services are needed to ensure that First Nations services are
involved in responding to occupations and protests:

With a few exceptions, there is no formal collaboration amongst
the police services when such collaboration is essential to peace-
ful resolution. At present, there are some field and management
level relations between the OPP and First Nation police services
but no special protocols exist.69

According to the OPP, no additional operational protocols between the
OPP and First Nation police services are necessary to improve the policing of
Aboriginal occupations and protests. In their view, the complexities of policing
occupations and protests in Ontario require the utmost flexibility in addressing
specific incidents:

[E]xisting protocols provide flexibility within broad parameters. As
witnessed during the OPP Incident Simulation, it is a well-established
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best practice for the OPP to seek permission as part of a consultative
process before deploying OPP resources on First Nations territories.
Where incidents occur “off reserve”, there are a myriad of factors that
inform the roles that will be played by the OPP and the First Nations
police service in responding. For example, the First Nations police
service may agree to assume temporary policing responsibilities for an
area normally patrolled by the OPP as part of a negotiated process to
defuse tensions. Six Nations Police Service has performed this role
at Caledonia. Or the OPP will draw upon First Nations police service
officers to facilitate discussions with particular interested parties. In
summary, each incident invites consideration of what roles should be
played by the OPP and the First Nations police service. The key to a
successful approach is ongoing consultation with the First Nations
police service.70

I believe that, in most cases, it may be sufficient for the OPP and First Nations
police services to plan for such incidents jointly and to include explicit refer-
ences to occupations and protests in existing protocols. Where a more formal
protocol would be useful, the parties should work together to develop it. (I return
to this subject in chapter 10.)

9.10.4 Municipal Police Services

Municipal police services may also be called upon to respond to Aboriginal rights
incidents. There have been many occupations in cities, such as the “Revenue
Rez” occupation of Revenue Canada offices in Toronto and the Red Hill Valley
dispute in Hamilton. Many Ontario towns and small cities (Kenora and Thunder
Bay, for example) have significant Aboriginal populations. The police services in
these areas may not be familiar with Aboriginal issues or may not have dedicat-
ed policies to address Aboriginal occupations and protests. Professor Clairmont
and Inspector Potts therefore suggested a greater degree of planning, integra-
tion, and support between the OPP and other police services in the province.71

The OPP advised the Inquiry that it could support municipal or other police
services in policing Aboriginal occupations and protests effectively, if requested
to do so and subject to financial capability, in the following ways:

• Disseminating the Framework to municipal police services that
provide front-line policing for First Nations communities (such as
Durham and Sarnia) or which police communities with significant
First Nations populations;
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• Making its Native Awareness Training program available to such
services. Officers have attended from Toronto, York, Durham, Peel,
Hamilton, Brantford, London, Barrie, North Bay, Sudbury, Thunder
Bay, Kenora, and Sturgeon Falls. Specialty training (such as
ART/MELT) could also be made available to other services; and

• Providing support, on request, from OPP specialty teams, such as
ART, MELT, and Crisis Negotiation. This could extend from deploy-
ment of OPP resources to consultation.72

I believe that the OPP should commit itself to these initiatives. I also believe
that the provincial government, the OPP, and representatives from municipal police
services should work together to develop resources or background materials that
may be beneficial to a municipal police service in the event that they are called upon
to police Aboriginal occupations and protests. Together, these efforts would pro-
mote better policing of Aboriginal occupations and protests throughout the province
and help to make operative my recommendation regarding a provincial directive
to all police services in Ontario. The Red Hill Valley dispute is a good example of
how a municipal police service, in this case the Hamilton Police Service, can suc-
cessfully implement best practices for policing Aboriginal occupations and protests
with the support and assistance of the provincial police service.

9.10.5 The Ministry of Natural Resources

Aboriginal occupations and protests in Ontario often involve other provincial
enforcement agencies, most notably the Ministry of Natural Resources. In these
cases, police services sometimes play an important moderating and liaison role.

Many of the police officers surveyed identified a need to communicate to
other provincial agencies what Professor Clairmont and Inspector Potts described
as the “less-partisan nature of the police role.” Police officers contended that
agency officials sometimes pressured them to take action rather than wait out
the occupation or protest.73 The RCMP now has an inspector-level liaison with the
federal Department of Fisheries and Oceans and First Nations in the lower 
mainland of BC. This officer is a conduit between the parties, provides support and
advice for DFO enforcement activities, and consults with First Nations in BC.

There is no protocol between the OPP and the Ministry of Natural Resources.
According to the OPP, MNR is the ministry most often involved in Aboriginal
occupations or protests as an interested party. The OPP told the Inquiry that it
would welcome the opportunity to work with the MNR on an operational proto-
col consistent with the approach and best practices described in the OPP
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Framework and suggested that MNR consider adopting the principles set out in
the Framework.

With regard to the concern expressed by some police officers that other agen-
cies misunderstand the less-partisan nature of the police role, the OPP suggest-
ed that this should be addressed through training at those agencies, along with a
provincial government policy compatible with and supportive of the Framework
approach. I agree.

At present, there does not appear to be a demonstrated need for a protocol with
ministries or agencies other than MNR.

9.11 Dispute Resolution within First Nations

As I have already noted, a great many Aboriginal occupations and protests take
place within First Nation communities themselves. Professor Clairmont and
Inspector Potts reported on the policing of these disputes:

Intra-band occupations and protests in stand-alone jurisdictions have
been frequent — especially at election time — though precise numbers
are unavailable in part because of their short duration. Intra-band occu-
pations and protests with a potential to expand beyond the First Nation
are also not uncommon in areas where there is on-going challenge to
the existing police service … Intra-band occupations and protests in
drive-in First Nation communities in Northern Ontario policed by a
stand alone [police service], have often elicited police intervention
but, reportedly, for the most part, been resolved by police exercising a
calming, monitoring style of response.74

They recommended that resources be allocated to increase the capacity for
alternative dispute resolution within First Nation communities to prevent occu-
pations and protests and also to reduce the potential for violence if and when
they occur.75 The OPP supported this view.

On the one hand, there would seem to be a natural fit between the objective of
supporting dispute resolution within First Nation communities and the objective
of enhancing the capacity of First Nation police services. For example, the OPP
currently offers crisis negotiator training to First Nation police services. The First
Nation police officers who complete the training and gain experience through
working with the OPP could provide support for dispute resolution in First Nation
communities. On the other hand, it is important to make a distinction between con-
flict negotiation and alternative dispute resolution (ADR). ADR programs are
not a responsibility of police services, First Nations or otherwise.
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I support the OPP effort to provide crisis negotiator training to First Nation
police services and other efforts to increase the dispute resolution capacity with-
in First Nations, but ADR initiatives should logically come from First Nations
themselves. First Nations should consider the potential of ADR initiatives and
consider developing proposals for federal or provincial funding. I support such pro-
posals in principle.

9.12 News Media

Most Ontarians learn about what happened at Aboriginal occupations and protests,
and why it happened, from the media.

The government and the police provide information to the media about the
details of Aboriginal protests and give their perspectives on the background to
them. How the media covers and conveys that information is and should be
beyond the control of governments and the police. The independence of journal-
ists is fundamental to their role in Canadian society.

Aboriginal Legal Services of Toronto (ALST) commissioned Professor
John Miller of Ryerson University to study the news coverage of the Ipperwash
incident.76

Professor Miller based his analysis on the following principles proposed by
the US-based Project for Excellence in Journalism:

• Journalism’s first obligation is the truth;

• Its first loyalty is to citizens;

• Its essence is a discipline of verification;

• It must provide a forum for public criticism and compromise;

• It must strive to make the significant interesting and relevant;

• It must keep the news comprehensive and proportional.77

Professor Miller also compared the media coverage of Ipperwash with the con-
ventions for covering conflict situations adopted by the International Federation
of Journalists. His study eventually analyzed almost 500 print articles from 
nineteen Canadian daily newspapers, Macleans magazine, and four wire serv-
ices for the approximate period from August to October 1995.

One of Professor Miller’s first observations was that no reporters were pres-
ent on the night of Dudley George’s death. Thus there was no independent account
of the shooting by a media representative.

Professor Miller’s study revealed other key findings:
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Articles about Ipperwash framed the story in three ways: Aboriginal
peoples as “troublemakers” (41% before the shooting, 48% after);
Aboriginal peoples with a legitimate land claim issue (25% before,
31% after); and Aboriginal peoples with an internal dispute (33%
before, 21% after).

• Many stories referred to other Aboriginal disputes, such as Oka or
Gustafsen Lake (31% before, 42% after). Professor Miller said that
these comparisons had a damaging effect on public opinion.

• Nine stories before the shooting and forty-two stories after it report-
ed that the occupiers had guns.

• There was almost no reporting of the September 13, 1995
announcement by the federal government that documents existed
which supported the presence of burial grounds at Ipperwash.

• Most of the news stories immediately after the shooting gave prior-
ity to the OPP account of the incident.

• Few reporters appreciated the internal dispute within the Kettle
and Stony Point First Nation. The occupiers were described as a
“splinter group” or as “rebels.”

• “Warriors” were reported to be in the military base and park, but no
reporter ever talked to one or defined the term.

• Only three of ninety-two opinion pieces were written by journalists
who actually visited Ipperwash.

Professor Miller ultimately concluded that the “news coverage of Ipperwash
performed a public service by bringing to light an alternative view of events that
challenged the OPP’s statements that the occupiers fired first and police were
acting in self-defence.” However, he criticized reporters generally for not giving
enough credence to the occupiers and his study suggested that reporters tend to
favour official sources if there are conflicting accounts.78

Interestingly, in commenting on the experience at Caledonia, the OPP large-
ly supported Professor Miller’s analysis:

[T]he OPP has witnessed the intemperate opposition to the OPP meas-
ured response at Caledonia given a disproportionate voice (often
through anonymous sources) in the media … This makes the peaceful
resolution of Aboriginal disputes more difficult. It inflames antago-
nists from all sides, and makes the healing process in the aftermath
of a dispute much more difficult. The failure of the media to give equal
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voice to the basis for Aboriginal claims also makes resolution and
acceptance of substantive negotiations by the non-Aboriginal public
more difficult.79

ALST recommended that the provincial and federal governments “provide
funding to bring together schools of journalism, journalists, editors, academics,
and the Aboriginal community to establish best practices for reporting on
Aboriginal peoples, and Aboriginal issues.”80

I support the general objective of this proposal. However, I believe that it
would be more effective if such an initiative were initiated and supported by
major media organizations and/or journalism schools.

Wayne Wawryk’s research paper for the Inquiry recommended that only offi-
cial police media relations officers provide information to the media, and that
all such information “should be authorized by the commander of the operation,
be attributed, and be updated on his/her authority.”81

Mr. Wawryk called on police to make special efforts to keep the surrounding
community informed about what is likely to happen and how individuals can
arrange their lives to cope. He pointed to the connection between police intelli-
gence and information communicated to the media. With reliable intelligence as
source material, incident commanders are in a better position to provide correct
information.

In what is now, I believe, general OPP practice, information during an incident
flows from police to reporters through a designated media officer, with the author-
ization of the incident commander. In my view, the police should ensure that they
provide verified information to the media and in their news releases. Any inaccu-
rate information inadvertently given should be corrected promptly and publicly.

9.13 Emergency Medical Preparedness

In this section, I consider the related issues of Tactical Emergency Medical
Support (TEMS) and civilian emergency medical services (EMS) at Aboriginal
occupations and protests. This issue was an area of considerable controversy at the
Part 1 hearings, and several parties, including the OPP, addressed TEMS/EMS in
their final submissions.

The Inquiry did not have a consultation process on emergency medical pre-
paredness. Apart from the opportunity to comment on the submissions of other par-
ties in reply submissions, there was no exchange of views among the parties on these
topics under the auspices of the Inquiry. Moreover, almost all of the research,
analysis, and recommendations received at the Inquiry addressed TEMS/EMS
generally, and not the role of these services in Aboriginal occupations and protests
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specifically. For these reasons, my only recommendation in this area is for the
Ministry of Community Safety and Correctional Services to bring together inter-
ested parties to discuss the issues and concerns raised in this report, particularly
the advice and recommendations of the Office of the Chief Coroner (OCC).82

The OCC provided considerable leadership on the TEMS/EMS issue in both
parts of the Inquiry. The OCC submissions were based on the evidence adduced
at the Part 1 hearings and on a research paper (the “Feldman-Schwartz-Morrison”
study) commissioned jointly by the Inquiry and OCC on the effectiveness of
TEMS in public order policing.83

9.13.1 Tactical Emergency Medical Support (TEMS)

TEMS is most commonly the term for the paramedics assigned to work with a
police tactical unit, such as a public order unit or an emergency response team. In
Canada, the paramedics are usually not police officers. Rather, they are mem-
bers of medical service agencies, such as ambulance services, who receive spe-
cialized training with the police units they support and follow shared policies
and procedures with the tactical units. In Ontario, all paramedics must have
access to a supervising physician, either at the scene or at a base hospital by
radio/cellular phone.

The Feldman-Schwartz-Morrison research study commented on the concept:

The concept of tactical emergency medical support teams is endorsed
by several major U.S. and international medical and law enforcement
organizations, and is defined by a large body of specialized knowl-
edge and skills … Experience with medical care in military tactical
theatres has shown a dramatic decrease in deaths from injuries sus-
tained on the battlefield. Until further research into the value of civil-
ian TEMS is available, tactical emergency medical support modeled on
the military system should comprise part of every civilian tactical law
enforcement unit.84

The OPP told the Inquiry that it was considering enhancements to OPP pol-
icy in this area, including “contracting for, and training of, a limited number of
critical-care paramedics on a part-time basis for all high-risk and Public Order
events.” However, they also said that financial constraints limit their ability to
hire paramedics as members of tactical teams.85

The OCC and the Feldman-Schwartz-Morrison research study both conclud-
ed that public order policing units, whenever they are deployed, should include a
TEMS component as part of the operational response.
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The OCC also recommended that TEMS be full-time in order to permit ongo-
ing training with police emergency and tactical response units and to improve coor-
dination with civilian EMS, hospitals, and other health care providers whose services
may be required in the event of injury to officers or civilians. There would be obvi-
ous financial and practical challenges in implementing this recommendation. For
example, there would be logistical difficulties in providing TEMS in large areas
of the province with only sporadic need for those services. Apart from air ambulance,
there are no province-wide emergency medical services with which the OPP could
contract for TEMS. The Feldman-Schwartz-Morrison study suggested that a region-
alized approach might help, but conceded that response times might suffer.

The OCC further recommended that paramedics with advanced life support
capabilities should be more available through local emergency medical services.

A final issue is whether TEMS should be available only to police officers
and to persons arrested. In the RCMP Tactical Operations Manual, police are
given the highest treatment priority at public order incidents, and emergency
medical teams will also treat “arrested demonstrators.” The report of the
Commission for Public Complaints Against the RCMP with respect to actions by
the RCMP at the Summit of the Americas in Quebec City in April 2001 criti-
cized this apparent limitation excluding demonstrators who were not arrested.
The RCMP subsequently acknowledged that the policy did not provide direc-
tion on treatment to demonstrators who had not been arrested and stated that
medical assistance would be provided if circumstances permitted, depending on
resources, operational requirements, and a safe working environment.86 In contrast,
I have been advised that the Ottawa police service routinely plans for treating
protesters. The OCC submission clearly assumes that TEMS will treat everyone.

9.13.2 Pre-Event Coordination and Planning

The Office of the Chief Coroner recommended improved communication links
and coordination between police services engaged in responding to public order
events or major incidents and pre-hospital care providers (EMS) to ensure rapid
land or air evacuation of injured persons to health care centres with appropriate
facilities to treat life-threatening trauma.87

9.13.3 Communications about Injured Persons

Police need to ensure that medical professionals are aware of medically important
information about the incident and about the person injured. In some circum-
stances, family members or others who have important information about the
injured person should be allowed, and encouraged, to communicate that 
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information to hospital and emergency staff promptly. The OCC recommended that
police, EMS personnel, and hospital staff be trained in communicating medical-
ly important information effectively.88

9.13.4 Post-Incident Counselling

Many individuals—occupiers, members of the local First Nation, and the OPP—
suffered deep, possibly permanent trauma as a result of the events at Ipperwash.
I am aware that the OPP has improved programs to meet the needs of police
officers in these situations. Unfortunately, there appears to be no equivalent
program for members of the community. Several parties supported the proposal
that timely access to counselling services should be provided for those who expe-
rience debilitating emotional and psychological consequences from exposure to
or involvement in violent and traumatic events involving police actions. They
recommended that Aboriginal healing be included in the range of available
responses.89

9.13.5 Effectiveness

The Feldman-Schwartz-Morrison study found that there were “no current system-
atic reviews of the effectiveness of tactical emergency medical support:”90

[As] a subspecialty of emergency prehospital care, little evidence spe-
cific to the effectiveness of civilian law enforcement tactical emer-
gency medical support is available. Future research should identify
clinical and system outcomes that could evaluate implementation
strategies and performance benchmarks. Tactical emergency medical
support teams should be encouraged to document and report on the
population based epidemiology of events precipitating a tactical emer-
gency medical response and on its outcomes.”91

Recommendations

38. Police services in Ontario should promote peacekeeping by adopting the
following objectives when policing Aboriginal occupations and protests:

a. Minimize the risk of violence at occupations and protests.

b. Preserve and restore public order.

c. Facilitate the exercise of constitutionally protected rights.

d. Remain neutral as to the underlying grievance.
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e. Facilitate the building of trusting relationships that will assist the par-
ties to resolve the dispute constructively.

39. The OPP should maintain its Framework for Police Preparedness for
Aboriginal Critical Incidents, Aboriginal Relations Teams, and related ini-
tiatives as a high priority and devote a commensurate level of resources
and executive support to them.

40. The OPP should commission independent, third-party evaluations of its
Framework for Police Preparedness for Aboriginal Critical Incidents and
Aboriginal Relations Team program. These evaluations should include sig-
nificant and meaningful participation by Aboriginal representatives in their
design, oversight, and analysis.

41. The OPP should post all significant OPP and provincial government docu-
ments and policies regarding the policing of Aboriginal occupations and
protests on the OPP website. The OPP should also prepare and distribute an
annual report on the Framework for Police Preparedness for Aboriginal
Critical Incidents.

42. The OPP should establish a formal consultation committee with major
Aboriginal organizations in Ontario.

43. The OPP should develop a consultation and liaison policy regarding non-
Aboriginal communities which may be affected by an Aboriginal occupa-
tion or protest. This policy should be developed in consultation with local
non-Aboriginal communities and should be distributed to local officials
and posted on the OPP website.

44. The OPP should develop a strategy to restore relationships with both
Aboriginal and non-Aboriginal communities after an Aboriginal occupa-
tion or protest. The provincial, federal, and municipal governments should
support and participate in this strategy. This strategy should be distributed
to interested parties and posted on the OPP website.

45. The provincial government should develop a provincial peacekeeping pol-
icy to govern its response to Aboriginal occupations and protests. The
policy should publicly confirm the provincial government is committed to
peacekeeping, and it should promote consistency and coordination between
the provincial government and police services in Ontario. This policy
should include:

238 • REPORT OF THE IPPERWASH INQUIRY — VOLUME 2



a. a ministerial directive from the Minister of Community Safety and
Correctional Services to the OPP confirming peacekeeping as the provin-
cial government policy during an Aboriginal occupation or protest. The
directive should acknowledge and support the general purposes and prac-
tices of the OPP Framework for Police Preparedness for Aboriginal
Critical Incidents; and,

b. a ministerial guideline from the Minister of Community Safety and
Correctional Services to other police services in Ontario, functionally
equivalent to the OPP directive but allowing for adaptation to local cir-
cumstances.

The provincial peacekeeping policy should state that it is applicable to the
Ministry of Community Safety and Correctional Services, the OPP, the
Ministry of Natural Resources, and any other ministries or agencies which
may be involved in an Aboriginal occupation or protest.

The provincial peacekeeping policy should be promulgated as soon as prac-
tical. The Ministry of Community Safety and Correctional Services should
then initiate a consultation process with First Nations, the OPP, other police
services, and local communities as appropriate regarding the scope and
content of a longer-term policy.

46. The provincial government should commit sufficient resources to the OPP
to support its initiatives for policing Aboriginal occupations. This funding
should be dependent upon the OPP agreeing to commission and publish
independent evaluations of the Framework for Police Preparedness for
Aboriginal Critical Incidents and the Aboriginal Relations Team program.

47. The provincial government should develop a policy governing the use of
injunctions at Aboriginal occupations and protests. The policy should state
that its purpose is to promote peacekeeping in Aboriginal occupations and
protests. The policy should acknowledge the unique role of the Attorney
General in injunction proceedings and commit the province to participating
in proceedings where private landowners seek an injunction and treaty and
Aboriginal rights may be affected.

48. The OPP should have the right to be represented separately in injunction pro-
ceedings. The provincial government should facilitate court-appointed coun-
sel for interested parties in injunction proceedings if their participation
would contribute to the court’s understanding of the issues in dispute.
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49. Interministerial “blockade” committees should be organized carefully to
ensure that they respect ministerial accountability. These committees should
be briefed on the following matters:

a. appropriate roles and responsibilities of police and government;

b. existing provincial government and police peacekeeping policies;

c. general aspects of police strategy and objectives when policing Aboriginal
occupations and protests;

d. the unique constitutional status of Aboriginal rights and claims, and the
constitutional right of peaceable assembly; and,

e. the history, issues, and claims that may be in dispute.

Relevant ministers, ministerial staff, and other senior provincial officials
should also be briefed on these issues.

50. The provincial government should adopt a flexible policy regarding nego-
tiations with protesters during an Aboriginal occupation or protest. The
factors to be considered should include:

a. a realistic assessment of the claim asserted by the protesters;

b. risks to public safety;

c. the willingness or capacity of protesters or the First Nation to negotiate;

d. the likelihood of a constructive, peaceful, timely agreement;

e. the social or economic disruption caused by the occupation; and,

f. any other relevant factors.

51. Federal, provincial, municipal, and First Nation governments should active-
ly promote public education and community information about significant
Aboriginal protests. The OPP should also actively promote public education
and community information.

52. The federal government should publicly commit to working with the provin-
cial government during Aboriginal occupations or protests in Ontario, coop-
eratively and with a shared commitment to settling underlying disputes.
The federal government should generally assume the lead responsibility in
negotiations when land claims are at stake.
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53. The provincial government, First Nations organizations, the OPP, and other
police services in Ontario should develop networks promoting communica-
tion, understanding, trust, and collaboration during Aboriginal occupations
and protests. The following elements should be included in this effort:

a. The OPP and First Nations organizations in Ontario should develop pub-
lic safety, communications, and/or operational protocols.

b. The OPP and First Nations police services should jointly plan for
responding to Aboriginal occupations and protests. Existing protocols
between the OPP and First Nation police services should be amended
to include references to occupations and protests.

c. The provincial government, the OPP, and representatives from municipal
police services should develop resources, practices, or protocols to assist
municipal police services during Aboriginal occupations and protests in
urban areas.

d. The OPP and the Ministry of Natural Resources should develop an oper-
ational protocol consistent with the purposes and practices in the OPP
Framework for Police Preparedness for Aboriginal Critical Incidents.

e. The OPP should provide crisis negotiator training to First Nations police
services.

54. The OPP and other police services should provide verified information to
the media in their news releases. Inaccurate information should be correct-
ed promptly and publicly.

55. The Ministry of Community Safety and Correctional Services should bring
together interested parties to discuss the Tactical Emergency Medical Support
and civilian emergency medical services issues in this report, including the
advice and recommendations of the Office of the Chief Coroner.
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