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acting under their instructions JOHN DOE JANE DOE and other persons unknown
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FACTUM OF THE MOVING PARTY

PART I OVERVIEW

1 The Plaintiff seeks an interim injunction to restrain the Defendants their

servants associates or agents the Protestors from trespassing blockading public

highways and preventing the Plaintiff its employees contractors or sub contractors or

their employees or agents from continuing with construction of homes at Parkway

Place

2 The Plaintiff purchased certain lands described as Parkway Place in fee simple

in 2005 The Defendants claim that Parkway Place belongs to the Six Nations

territory and or lands However no legal process or land claim has been commenced

by them to claim title to Parkway Place In fact the lands comprising Parkway Place

were sold in 1891 by the Government of Canada in trust for the peoples of the Six

Nations by Letters Patent No 9979



3 The Plaintiff has complied with all planning requirements and the Six Nations

was notified of the draft plan of subdivision and made no objection The Plaintiff has

commenced construction of 44 free hold townhouses on Parkway Place and has

entered into Agreements of Purchase and Sale for 21 of the townhouses The

Defendants have blocked access to Parkway Place and have threatened to shut the

Plaintiff down if the Plaintiff tries to continue construction work at Parkway Place

4 An injunction should be granted to prevent interference with the Plaintiffs

property rights Alternatively the Plaintiff has satisfied the three part test for an

interim injunction established by the Supreme Court of Canada in RJRNIacDonald

5 The Plaintiff has provided an undertaking to abide by any Order concerning

damages that the Court may make if it ultimately appears that the granting of an

injunction has caused damage to the Defendants for which the Plaintiff ought to

compensate them

PART II FACTS

6 The facts are as set out in the Affidavit of Michael Corrado sworn May 20

2008 and the Affidavit of David Eccles sworn May 20 2008

PART III ISSUES AND LAW

LegislationandRules

7 Section 101 of the Courts of Justice Act R S O 1990 c C 43 as amended

provides that

a In the Superior Court of Justice an interlocutory injunction or

mandatory Order may be granted or a receiver or receiver and

manager may be appointed by an interlocutory Order where it

appears to a judge of the Court to be just or convenient to do so

b An Order under subsection 1 may include such terms as are

considered just



8 Rule 40 of the Rules ofCivil Procedure provides as follows

40 01 An interlocutory injunction or mandatory order under section

101 or 102 of the Courts of Justice Act may be obtained on motion

to a judge by a party to a pending or intended proceeding

40 02 1 An interlocutory injunction or mandatory order may be

granted on motion without notice for a period not exceeding ten

days

2 Where an interlocutory injunction or mandatory order is

granted on a motion without notice a motion to extend the

injunction or mandatory order may be made only on notice to

every party affected by the order unless the judge is satisfied that

because a party has been evading service or because there are

other exceptional circumstances the injunction or mandatory
order ought to be extendedwithout notice to the party

3 An extension may be granted on a motion without notice for a

further period not exceeding ten days

4 Subrules 1 to 3 do not apply to a motion for an injunction
in a labour dispute under section 102 of the Courts of Justice Act

40 03 On a motion for an interlocutory injunction or mandatory
order the moving party shall unless the court orders otherwise

undertake to abide by any order concerning damages that the

court may make if it ultimately appears that the granting of the

order has caused damage to the responding party for which the

moving party ought to compensate the respondingparty

40 04 On a motion under rule 40 01 each party shall serve on

every other party to the motion a Factum consisting of a concise

statement without argument of the facts and law relied on by the

party and file it with proof of service in the court office where

the motion is to be heard at least two days before the hearing

9 Rule 37 03 of the Rules of Civil Procedure dictates where a Motion may be

brought

1 A Motion properly made without notice may be made in the

county where

a the proceeding was commenced

b any party resides or



c the solicitors office of the solicitor or record for any party
is located

10 Rule 37 07 2 and 3 provide that the court may make an order without

notice in the following circumstances

1 Where the nature of the motion or the circumstances render service

of the notice of motion impracticable or unnecessary the court may

make an order without notice

2 Where the delay necessary to effect service might entail serious

consequences the court may make an interim order without notice

The Testfor an InterlocutoryInjunction

11 Generally the moving party must meet the following three part test to succeed

on a motion seeking an interlocutory injunction

a Is there a serious question to be tried

b If the injunction is not granted will the moving party suffer

irreparable harm which cannot be adequately compensated by
damages and

c Which party will suffer the greater harm from refusing or granting
the remedy pending a decision on the merits

RJR MacDonald Inc v Canada Attorney General 199411 S C R 311 Q L atp

14 15 Tah 1 Book ofAuthorities

Test Modified where Property Rights are at stake

12 However the Plaintiff submits that in matters involving property rights such

as where there has been trespass or an action in the nature of trespass breaches of by

laws pertaining to property rights nuisance and conduct against property contrary to

the Criminal Code it is unnecessary for the moving party to prove irreparable harm or

a balance of convenience In such cases the courts evaluate the request for an

injunction on the basis that injunctive relief is presumed to be the most appropriate

mechanism to prevent or cure trespass or breaches of property rights



13 Where a plaintiff alleges interference with property rights injunctive relief is

strongly favoured especially where as here there is direct infringement in the nature

of trespass

T he discretion in this area has crystallized to the point that in

practical terms the conventional primacy of common law damages
over equitable rights is reversed Where property rights are concerned

it is almost always that damages are presumed inadequate and an

injunction to restrain continuation of the wrong is the usual remedy

Rohert Sharpe Injunctions and Specific Performance Aurora Canada LawBook

2001 atpara 4 10 Tah 2 Book ofAuthorities

14 Where property rights are involved the test established in RJR MacDonald

supra for an interim injunction must be approached from a broader perspective In

459103 Ontario Limited v Metropolitan Toronto Condominium Corp No 677 the

Court found that if the matter were to be analyzed from a purely commercial

perspective it was doubtful that the plaintiffs could overcome the irreparable harm

and balance of convenience test in RJRNIacDonald The Court quoted from Robert

Sharpes Injunctionsand Specific Performance

Under our system of law property rights are sacrosanct For that

reason the rules that general apply to injunctions do not always apply
in cases such as this A balance of convenience of other matters may

have to take second place to the sacrosanctity of property rights in

matters of trespass

While the factual background in 459103 Ontario did not fit comfortably into a

trespass analysis as the court had to weigh two competing property interests the

Court found that the conduct complained of constituted an intentional interference

with property rights and granted injunctive relief

Ontario Limited v Metropolitan Toronto Condominium Corp No 677 19991 O J No

2572 Tah 3 Book ofAuthorities

15 In cases involving an interference with property rights the court will focus

primarily on the first criterion whether there is a serious issue to be tried For

example in Hamilton v Loucks Mr Justice Henderson held as follows



In certain cases it has been held that the traditional test should be

modified so that the first criterion serious question to be tried will be

strongly emphasized to the exclusion of the other two criteria There

are three factors in the present case that justify that modification of the

traditional test namely the allegations that the defendants are

interfering with the plaintiffs property rights that the defendants are

breaching a municipal by law and that the defendants are engaging in

civil disobedience

Hamilton City v Loucks 200310 J No 3669 2003 232 D L R 4th 362 S C J

at para 24 5 Tah 4 Book ofAuthorities

16 If there is a serious question to be tried regarding the alleged interference with

the plaintiffs property rights then an injunction will be the usual remedy It is only

in exceptional cases where an injunctionwill not be an appropriate remedy As stated

by Henderson J

I therefore conclude that where a plaintiff requests an interlocutory

injunction to prohibit interference with the plaintiffs property rights or

to enforce a municipal by law or to restrain civil disobedience if that

plaintiff can prove that there is a serious question to be tried then the

injunction should be granted unless there are exceptional

circumstances

Hamilton City v Loucks 20031 O J No 3669 2003 232 D L R 4th 362 S C J

at para 25 7 and 36 Tah 4 Book ofAuthorities

17 Obstruction of a road which provides access to property in which a plaintiff

has an interest will entitle that party to claim an injunction

I do not think that such injunctions will lie only at the behest of the

Attorney General who if he or she chooses not to act may leave a

private party without an adequate remedy I agree that the courts should

move cautiously in cases involving public protest and should grant
injunctions only when the conduct has reached the stage where there is

no other way to prevent irreparable damage to interests in private
property In this case the court was entitled to grant the injunction
which the plaintiff sought

Greenpeace Canada v MacMillan Bloedel Ltd 19941B CJ No 2148 B C CA at

para 28cg affd 199612 S C R 1048 Tahs 5 and 6 Book ofAuthorities



18 Repap New Brunswick Inc Woodlands Division v Pictou considered an

interim injunction restraining parties from obstructing roads leading to Repaps

logging operations One of the parties claimed he had a superior prior property right

to the land as a native person under the Treaty of 1752 The court noted MacMillan

Bloedel Ltd v Simpson 1996 2 S C R 1048 where Madam Justice McLaughlin

stated that where criminal conduct affects property rights the person so affected may

invoke the equitable jurisdiction of the Court to obtain an injunction prohibiting the

conduct The court held that Repap had property rights which must be protected

Those property rights were violated by road blockages The Court has a responsibility

to ensure that the rule of law is maintained and blockage of public roads is contrary to

the maintenance of law and order The Defendants had no right to interfere or impede

access on the roads It is submitted that the property rights of the Plaintiff are being

violated and the Court has a responsibility to ensure that those property rights are

protected

RepapNewBrunswick Inc Woodlands Division v Pictou 19961NB J No 495 at

paras 13 18 Tah 7 Book ofAuthorities

19 In Re Attorney General ofOntario and Bear Island et al protestors sought to

block construction of an extension to Red Squirrel Road The protestors created

blockades to interrupt construction impede the access of construction workers

vehicles and other activity A number of days of work were lost The court held

I can reach no other conclusion on the evidence but that the Defendants

having failed in the courts to stop construction of the road are now

taking the law into their own hands and are attempting to stop the

construction by the conduct I have just described

The Defendants have no right to interfere with the construction of the

road yet they are doing just that Only at its peril will our society allow

anyone to flout the law The Attorney General as protector of public
rights and the custodian of public interest is entitled to seek an

injunction against those flouting the law In such a case the Attorney
General does not have to show that irreparable harm will result if the

injunction is not granted

ReAttorney General ofOntario and Bear Island et al 198910 J No 2121 Q L at

p 3 Tah 8 Book ofAuthorities



There is a Serious Issue to Be Tried

20 In this instance the Plaintiff raises a number of serious property related issues

to be tried In the Statement of Claim the Plaintiff alleges several wrongful acts

committed by the Defendants including nuisance inducing breach of contract

intentional interference with contractual relations and economic interests breach of

municipal by laws intimidation and extortion The Plaintiff submits that the evidence

establishes that there are serious issues to be tried

1 Nuisance

21 The tort of nuisance protects ones interest in the reasonable use and enjoyment

of their property and consists of both private and public nuisance Obstructions of

roads are typically treated as public nuisances

Culp andHart v The Township ofEast York et al 19561 O R 983 S C at pp S 6

Tah 9 Book ofAuthorities

22 Ordinarily only the Attorney General will have standing to seek a remedy for a

public nuisance However a private party may seek a remedy where that party suffers

particular damage

Culp andHart v The Township ofEast York et al 19561 O R 983 S C at pp S 6

affd 9 D L R 2d 749 CA Tah 9 Book ofAuthorities

Greenpeace Canada Ltd v MacMillan Bloedel Lt 19941B C J No 2148 B C CA at

paras 28 28a affd 199612 S CR 1048 Tahs S and 6 Book ofAuthorities

23 Here the Defendants have blocked access to the Plaintiffs land and have

deliberately blocked the entrance way along Joseph Street to prevent the Plaintiff and

its contractors from their use and enjoyment of the property The Defendants have

threatened to continue this activity until such time as the Plaintiff accedes to the

unlawful requirements of the HDI This blockage will prevent work from occurring

on the property causing the Plaintiff to suffer particular damages

Affidavit ofMichael Corrado swornMay 20 2008 Corrado Affidavit paras 34 38

31 and 47



24 The interference is unreasonable for several reasons First the Defendants are

in violation of municipal by laws Second their conduct is in furtherance of other

wrongful conduct including the Criminal Code offences of intimidation and

extortion Third the conduct of the Defendants is tortious constituting the torts of

inducing breach of contract and intentional interference with contractual relations and

economic interests These various wrongs are discussed below

2 Breach ofBy Laws

25 There is also a serious issue to be tried arising from the Defendants breaches

of Haldimand County By Law 907 02 which prohibits a person from stopping a

vehicle on any street in a manner which obstructs traffic or impedes the free flow of

traffic and prohibits a person from parking a vehicle within an intersection The

Plaintiff submits that this breach of a statutory duty gives rise to a claim in negligence

against the Defendants

Haldimand County By LawBy Law 907 02 Tah 10 Book ofAuthorities

3 The Criminal Offence ofIntimidation

26 The protestors have committed the offence of intimidation against 1536412

Ontario Ltd its employees and agents and its contractors and subcontractors Section

423 1 of the Criminal Code provides

Every one is guilty of an indictable offence and liable to imprisonment
for a term of not more than five years or is guilty of an offence

punishableon summary conviction who wrongfully and without lawful

authority for the purpose of compelling another person to abstain from

doing anything that he or she has a lawful right to do or to do anything
that he or she has a lawful right to abstain from doing

g blocks or obstructs a highway

Highway is defined as a road to which the public has right of access by s 2 of the

Criminal Code

Criminal Code RS C 1985 s 2 and s 423 1 Tah 11 Book ofAuthorities



10

27 The Newfoundland Court of Appeal considered the elements of this offence in

R v Stockley where a crowd of people surrounded a vehicle and some of them

damaged the vehicle Gushue J A concluded that it is sufficient to show that the

accused were members of the group who blocked the highway and prevented the

vehicle from proceeding

R v Stockley 19771NJ No 21 NfTcl CA Q L atp 3 Tah 12 Book of
Authorities

28 Here the Defendants intend to compel the Plaintiff and its contractors to

abstain from continuing construction at Parkway Place by wrongfully blocking public

highways which provide access to the entrance of the Parkway Place The Defendants

have no authority for doing so

Corrado Affidavit paras 38 and 42

4 The Criminal Offence ofExtortion

29 The protestors have committed the offence of extortion against 1536412

Ontario Ltd its employees and agents and its contractors and subcontractors Section

346 of the Criminal Code provides

Every one commits extortion who without reasonable justification or

excuse and with intent to obtain anything by threats accusations

menaces or violence induces or attempts to induce any person whether

or not he is the person threatened accused or menaced or to whom

violence is shown to do anything or cause anything to be done

Criminal Code R S C 1985 s 346 Tah 13 Book ofAuthorities

30 Section 346 is broadly worded and aimed at those who would use coercion to

overcome the free will of others for the purpose of extracting some gain The offence

is made out if the following elements are proven

i a threat

ii an intent to obtain anything by means of the threat

iii an inducement or attempted inducement and

iv the absence of a reasonable excuse



11

The threat need not be successful and the offence is made out if a person attempts to

induce anything from another

R v Noel 2001 46 CR S
h

189 NB CA atpara 8 Tah 14 Book of
Authorities

31 In this case several of the Defendants have threatened to occupy Parkway

Place and to permanently shut down the construction operations at Parkway Place

unless the Plaintiff complies with the processes and demands of the Haudenosaunee

Development Institute The Defendants have made this threat with the intent of

obtaining payment of fees to the Haudenosaunee Development Institute and have

attempted to induce the Plaintiff to pay these fees by undertaking an unlawful protest

The Plaintiff owns Parkway Place and the Defendants have no reasonable excuse to

engage in this conduct

Corrado Affidavit paras 21 22 31 to 35 38 and 42

5 InducingBreach of Contract

32 To prove inducement of breach of contract one must establish

a The existence of a valid and enforceable contract

b Awareness by the Defendants of the existence of the contract

c Breach of the contract procured by the Defendants

d Wrongful interference and

e Damage suffered by the plaintiff

Daishowa Inc v Friends ofthe Luhicon 1995 29 C C L T 2d 76 Ont Div Ct

leave to appealrefd CA leave to appealrefd S C C Tah 15 Book ofAuthorities

33 The Six Nations were given notice of the approval process of the Draft Plan of

Subdivision and were given notice of a recent application for minor variances The

Defendants are aware or ought to be aware of the subdivision agreementbetween the

Plaintiff and Haldimand County the Plaintiff and its contractors and the Plaintiff and

its purchasers and are preventing the Plaintiff and its contractors and subcontractors

from fulfilling the terms of their contracts As a result of the Defendants conduct the



12

Plaintiff has been unable to provide full unimpeded and safe access to the Parkway

Place to its employees agents contractors and subcontractors to permit the

continuation of the work under contract

Corrado Affidavit paras 16 17 19 28 29 and 30

34 The Defendants interference with the contract between the Plaintiff

Haldimand County and the other contractors is wrongful for the reasons set out above

The Plaintiff has and is likely to suffer damages by virtue of the conduct of the

Defendants

6 Interferencewith Economic Relations

35 The tort of intentional interference with contractual relations and economic

interests requires the plaintiffto prove

a an intention to injure the plaintiff

b Interference with anothers method of gaining his or her living or business

by illegal means and Economic loss caused thereby

This tort may be committed even if there is no actual breach of a contract

Daishowa Inc v Friends ofthe Luhicon 1995 29 C C L T 2d 76 Ont Div Ct

leave to appealrefd CA leave to appealrefd S C C Tah 15 Book ofAuthorities

1535412 Ontario Ltd Owns Parkway Place

36 The lands that comprise Parkway Place were sold to a third party in 1891 by

the Government of Canada in trust for the peoples of the Six Nations This sale is

detailed in Letters Patent No 9979 The Plaintiff purchased Parkway Place on April

1 2005 and this ownership is registered under the Land Titles Act as instrument No

HC285115 as set out in PIN 38230 0129 LT

Corrado Affidavit paras 9 10 and 12

37 Title to Parkway Place is qualified under the land titles system Pursuant to

sections 37 45 and 46 of the Land Titles Act a qualified title is an estate in fee

simple in the land together with all rights privileges and appurtenances free from all
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estates and interests whatsoever but subject to those exceptions particularly described

in the register

Land Titles Act RS O 1990 c L 5 s 37 45 and 46 Tah 16 Book ofAuthorities

38 The following exceptions are particularly described on the Parcel Registry to

Parkway Place

a s 44 1 of the Land Titles Act except Sections 50 and 50 1 of the Planning
Act rights of dower provincial succession duties and escheats or forfeiture

to the crown

b claims based in adverse possession misdirection prescription or

boundaries settled by convention and

c any lease to which subsection 70 2 of the Registry Act applies

The alleged land claims being put forward by the Defendants is not an exception to

the estate in fee simple listed on the Parcel Registry

Corrado Affidavit para 12 and Exhihit C

39 The Plaintiff has complied with all planning requirements and the Six Nations

was notified of the draft plan of subdivision and made no objection

Corrado Affidavit para 116

40 The Plaintiff submits that it holds an estate in fee simple that is not subject to

any claim made by any of the Defendants

IrreparahleHarm andBalance of Convenience

41 In the alternative the Plaintiff submits that it will suffer irreparable harm that

cannot be compensated for in damages if the injunction is not granted The Plaintiff

will not be able to complete the construction of homes as required by contract and

will be exposed to multiple breach of contract claims Even more innocent third

parties who have purchased homes will be affected if the homes are not completed

The Plaintiff will suffer loss of confidence in the marketplace and could go bankrupt

Corrado Affidavit para 47
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42 The Plaintiff has complied with all provincial and municipal planning

requirements The Plaintiff is the owner of the lands The Defendants have no interest

in the lands The Plaintiff will suffer the greater harm if the injunction is not granted

Plaintiffmust take steps to Protect Parkway Place

43 The Ontario Provincial Police OPP have refused to assist the Plaintiffs

On April 22 2008 Mr Corrado asked the OPP to remove protestors who were

trespassing but the OPP declined to act On May 11 2008 Mr Corrado asked the

OPP to take action and prevent the protestors from blocking municipal roadways but

the OPP declined to act The OPP advised Mr Corrado on May 11 2008 that they

would not remove protestors who trespassed on Parkway Place and blocked

machinery

Corrado Affidavit paras 34 40 and 41

Affidavit ofDavid Eccles swornMay 20 2008 Eccles Affidavit para 4

44 The Plaintiff is the only owner of Parkway Place The Parkway Place lands

are not subject to any existing land claim by the Six Nations The Parkway Place

project followed the necessary municipal protocols and the Six Nations had notice

and an opportunity to object to the project

Corrado Affidavit paras 16 21 and Exhihit F

45 The Plaintiff submits that it is an occupier who has physical possession of

Parkway Place and who has responsibility for and control over Parkway Place On

May 16 2008 the Plaintiff gave notice to the Defendants that their entry upon

Parkway Place was prohibited The Defendants do not have the permission of the

Plaintiff to enter upon Parkway Place and have been asked to leave by representatives

of the Plaintiff

Trespass to PropertyAct RS O 1990 c T 21 s 2 3 and S Tah 17 Book of
Authorities

Eccles Affidavit para 6
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46 The Defendants waited until the Plaintiff had invested over 1 000 000 in the

project and waited until the project was well underway before blockading the project

The Defendants have no right to trespass and otherwise interfere with the Plaintiff at

Parkway Place

Corrado Affidavit paras 26 and 47

Eccles Affidavit para 12

47 Section 41 l of the Criminal Code authorizes the use of force against

trespassers

Every one who is in peaceable possession of a dwelling house or real

property and every one lawfully assisting him or acting under his

authority is justified in using force to prevent any person from

trespassing on the dwelling house or real property or to remove a

trespasser therefrom if he uses no more force than is necessary

Criminal Code RS C 1985 s 41 1 Tah 18 Book ofAuthorities

48 The amount of force authorized by s 41 1 is limited to no more force than is

necessary in the circumstances In most circumstances notice of the trespass and

intent to use force must be given before actual force is applied

R v Nohile 2006 CarswellOnt 9383 Ont Suh Ct Tah 19 Book ofAuthorities

49 The Plaintiff requests that the terms of s 41 1 be included in any Order

granted so as to provide clear notice to the protestors and to the OPP that the Plaintiff

will take steps protect the property at Parkway Place ifnecessary

50 As the owner in possession of Parkway Place the Plaintiff submits that it has

the right to erect a fence In the particular circumstances a larger than normal fence

will temporarily be required to maintain peaceable possession of Parkway Place and

to allow construction to proceed safely The Plaintiff submits that any temporary

fence it erects ought to be exempt from any municipal by laws or other agreements

that may limit the height and nature of the fence
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PART V RELIEF SOUGHT

39 To ensure that work at Parkway Place can continue without further

interference with the Plaintiffs property rights the Plaintiff requests

a An Order if necessary abridging the time for service of this Notice of

Motion

b An Order for an interim and interlocutory injunction restraining the

Haudenosaunee Six Nations Confederacy Council Council or its

members the Haudenosaunee Development Institute HDI or its

members Ruby Montour Floyd Montour and their servants associates or

agents whose identity is unknown and John Doe and Jane Doe whose

identities are unknown and any other person having notice of this Order

from

i entering upon the land known as Parkway Place being more

particularly described as

PIN 38230 0129 LT

LT 9 S S Princess St Village ofCayuga E of Grand River LT 10 S S of

Princess St Village of Cayuga E of Grand River LT 9 N S Joseph Street

Village of Cayuga E of Grand River PT LT 8 N S Joseph Street Village
of Cayuga E of Grand River as in HC285115 Haldimand County S T

Easement over PT 1 18R6375 as in CH4990 S T Easement over PTS 1

2 18R6375 as in CH4991 S T Easement in Gross over PTS 1 2

18R6375 as in CH4992 Parkway Place

ii obstructing or interfering by any means with the use of roadways

known municipally as Joseph Street Thorburn Street Princess Street

East Hudson Drive and Abbott Lane formerly in the Village of

Cayuga now known as The Corporation of Haldimand County or from

in any way obstructing these or other roadways leading into Parkway

Place or preventing the Plaintiff or its employees or agents or the

Plaintiffs contractors or subcontractors or their employees or agents

from using these or other roadways for the purposes of entering and

exitingParkway Place



17

c An Order for an interim and interlocutory injunction restraining the

Council and its members the HDI and its members Ruby Montour Floyd

Montour their servants associates or agents whose identity is unknown

and John Doe and Jane Doe whose identities are unknown and any other

person having notice of this Order from hindering interfering with

intimidating physically obstructing or otherwise impeding the operations

of the Plaintiff or its employees or agents or the Plaintiffs contractors or

subcontractors or their employees or agents in the performance of work

relating to the construction of the Parkway Place subdivision the

subdivision within the area encompassed by Parkway Place as described

above until the trial of this matter or until such further Order of this court

d An Order for an interim and interlocutory injunction restraining the

Council and its members the HDI and its members Ruby Montour Floyd

Montour their servants associates or agents whose identity is unknown

and John Doe and Jane Doe whose identities are unknown and any other

person having notice of this Order from watching besetting or attempting

to watch or beset at or adjacent to Parkway Place

e An Order that any peace officer of the Ontario Provincial Police shall assist

with the enforcement of this injunction including but not limited to the

removal of the Defendants or any one of them from the roadways known

municipally as Joseph Street and Thorburn Street formerly in the Village

of Cayuga now known as The Corporation of Haldimand County and the

removal of the Defendants or any one of them from Parkway Place

f An Order that any peace officer of the Ontario Provincial Police shall at

the request of the Sheriff accompany the Sheriff and assist in the service

and execution of this Order including the removal of any persons who
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refuse the request of the Sheriff to obey the provisions of the interlocutory

injunction Order

An Order that at the time of initial service of this order at Parkway Place

and before any force is used against any person who is in breach of the

terms of this Order the following shall be read aloud to such persons

All persons present hereby take notice that by Order of the Ontario

Superior Court of Justice dated May 21 2008 the Haudenosaunee

Six Nations Confederacy Council Council or its members the

Haudenosaunee Development Institute HDI or its members Ruby
Montour Floyd Montour and their servants associates or agents
whose identity is unknown and John Doe and Jane Doe whose

identities are unknown and anyone who has notice of this order are

enjoined from entering upon the lands known as Parkway Place are

enjoined from obstructing or interfering by any means with the use of

roadways known municipally as Joseph Street Thorburn Street

Princess Street East Hudson Drive and Abbott Lane and are

enjoined from hindering interfering with intimidating physically
obstructing or otherwise impeding the operations of 1536412 Ontario

Ltd or its employees or agents or the contractors or subcontractors

of 1536412 Ontario Ltd or their employees or agents in the

performance of work relating to the construction of the Parkway
Place subdivision

All persons present on the highways or roadways leading into

Parkway Place or who are interfering with access to Parkway Place

or present on the Parkway Place lands without the authority of

1536412 Ontario Ltd or who are otherwise interfering with the

operations of 1536412 Ontario Limited are in breach of the Order

dated May 21 2008

All persons present without the authority of 1536412 Ontario Limited

must immediately vacate the Parkway Place lands and clear the

roadways onto and out of the Parkway Place lands and you must

immediately clear any vehicles barricades or other property from the

Parkway Place lands or aforementioned roadways to comply with the

Order dated May 21 2008 If you do not immediately do so you will

be in contempt of the Order dated May 21 2008

Further if you do not immediately vacate the Parkway Place lands

and immediately clear the aforementioned roadways onto and out of

the Parkway Place lands and if you do not immediately clear any



19

vehicles barricades or other property from the Parkway Place lands

and aforementioned roadways reasonable force will be used against
you and your vehicles barricades or property as authorized by the

Order dated May 21 2008 to force you to vacate the Parkway Place

Lands to cease interfering with the highways leading into Parkway
Place to cease trespassing on the Parkway Place lands and to cease

otherwise interfering with the operations of 1536412 Ontario

Limited

Further this Court Orders that reading the above shall constitute sufficient

notice under the Ontario Trespass to Property Act and shall constitute

sufficient notice before reasonablephysical force is applied

h An Order that the Plaintiff or its employees agents servants or the

Plaintiffs contractors or subcontractors or their employees or agents may

use reasonable force to prevent any person from trespassing upon Parkway

Place as described above or to remove any trespasser from Parkway

Place so long as the Plaintiff or its employees or agents or the Plaintiffs

contractors or subcontractors or their employees or agents use no more

force than is necessary in the circumstances

i An Order that the Plaintiff or its employees agents servants or the

Plaintiffs contractors or subcontractors or their employees or agents may

use reasonable force to prevent any person from obstructing the entry or

egress of the Plaintiff or its employees or agents or the Plaintiffs

contractors or subcontractors or their employees or agents from Parkway

Place on roadways known municipally as Joseph Street Thorburn Street

Princess Street East Hudson Drive and Abbott Lane formerly in the

Village of Cayuga now known as The Corporation of Haldimand County

so long as the Plaintiff or its employees or agents or the Plaintiffs

contractors or subcontractors or their employees or agents use no more

force than is necessary in the circumstances
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An Order that the Plaintiff or its employees agents servants or the

Plaintiffs contractors or subcontractors or their employees or agents may

use reasonable force to remove any barricade vehicle or other property

from Parkway Place lands and to remove any barricade vehicle or other

property from the points of entry and egress from Parkway Place on

roadways known municipally as Joseph Street Thorburn Street Princess

Street East Hudson Drive and Abbott Lane so long as the Plaintiff or its

employees or agents or the Plaintiffs contractors or subcontractors or

their employees or agents use no more force than is necessary in the

circumstances

k An Order that the Plaintiff or its employees agents servants or the

Plaintiffs contractors or subcontractors or their employees or agents shall

not be held liable for any damage to property arising from any use of

reasonable force pursuant to paragraph 9 of this Order

1

m

An Order that notwithstanding any municipal by law or other agreement

the Plaintiff may build and erect a temporary fence no more than 12 feet

high along the entire outside edge of Parkway Place as described above

may place a coil of barbed wire at the top of any fence erected may retain

and employ private security forces and may take any other reasonable

steps to prevent any person from entering upon Parkway Place without the

permission of the Plaintiff

An Order that posting of the Statement of Claim Motion Record and this

Order at the entrances to Parkway Place located on Joseph Street and

Thorburn Street and at the municipal offices at The Corporation of

Haldimand County at 45 Munsee Street North Cayuga Ontario and

delivery of one copy of the Statement of Claim Motion Record and this

Court Order to any one protestor present at the entrances to Parkway Place
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located on Joseph Street or Thorburn Street and to the HDI and Council at

the following addresses by regular mail

Haudenosaunee Development Institute

P O Box 714

Ohsweken Ontario NOA 1 MO

Haudenosaunee Confederacy Chiefs Council

C O the Haudenosaunee Development Institute

P O Box 714

Ohsweken Ontario NOA 1 MO

and giving one copy of this Order to each protestor present at the Parkway

Place lands or the entrances to the Parkway Place lands shall be good and

sufficient service of the Statement of Claim Motion Record and this Court

Order on the Council the HDI Floyd Montour Ruby Montour or any

agent or person acting under their instructions John Doe Jane Doe and

other persons unknown and

n An Order that this motion is returnable before this Court at 55 Munsee

Street North Cayuga Ontario on May 30 2006 at 10 00 a m

ALL OF WHICH IS RESPECTFULLY SUBMITTED

MICHAEL BORDIN

M SHANE VAN ENGEN

EVANS SWEENY BORDIN LLP

Suite 1201 One King Street West

Hamilton Ontario

L8P 1 A4

MICHAEL BORDIN

LSUC 9 40047W

SHANE VAN ENGEN

LSUC9 51180L



Tel 905 523 5666

Fax 905 523 8098

Solicitors for the Plaintiff


