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Criminal Law --- Constitutional issues in criminal law — Prosecutorial responsibility — 
Rights and duties — Stay of proceedings. 
 
Criminal Law --- Constitutional issues in criminal law — Prosecutorial responsibility — 
Abuse of process — Jurisdiction of court to stay or dismiss. 
 
Native Law --- Hunting and fishing. 
 
Crown — No power in Crown to dispense with operation of law — Executive direction not 
to charge Indians with offence under the Migratory Birds Convention Act, R.S.C. 1970, c. 
M-12, void. 
 
Appeal from judgment of L.P. Ferg Co. Ct. J., [1977] 3 W.W.R. 706, who held that the 
accused, an Indian, should be acquitted on a charge under the Migratory Birds Conven-
tion Act, not on the grounds that the Act did not apply to Indians, but on the grounds that, 
because the Department of Indian Affairs, following the decision in Daniels v. White, had 
made a policy of not charging Indians with such an offence, the charge was an abuse of 
process. 
 
Held, the appeal was allowed. The Crown may not dispense with laws by executive ac-
tion; the dispensation was therefore void and not available to the accused as a defence. 
 
Cases considered: 
 

Case of the Seven Bishops (1688), 12 State Tr. 183, 87 E.R. 136 — referred to 
 

Daniels v. White, [1968] S.C.R. 517, 64 W.W.R. 385, 4 C.R.N.S. 176, [1969] 1 C.C.C. 
299, 2 D.L.R. (3d) 1 — applied 

 



Rourke v. R., [1977] 5 W.W.R. 487, 38 C.R.N.S. 268, 35 C.C.C. (2d) 129, 76 D.L.R. 
(3d) 193, 16 N.R. 181 — applied 

 
The judgment of the court was delivered by Freedman C.J.M.: 
 
1        In his classic work on The Constitutional History of England (1909), Maitland dis-
cusses the subject of the Royal dispensing power as well as the allied subject of the Royal 
suspending power. These subjects take us back to the 17th century and earlier. They 
represent a dark chapter in English legal and constitutional history. They were a part of 
the struggle for sovereignty between the Crown and Parliament, a struggle in which, 
fortunately, Parliament emerged the victor, as exemplified by the enactment of the Bill of 
Rights, 1688 (Imp.), c. 2.  
 
2        The legal status of these powers today is well described in 7 Hals. (3d) 230, para. 
486, thus: 
 

The Crown may not suspend laws or the execution of laws without the consent of 
Parliament; nor may it dispense with laws, or the execution of laws; and dispensations 
by non obstante of or to any statute or part thereof are void and of no effect, except in 
such cases as are allowed by statute. 
 

3        That is clearly the law today. But Maitland's discussion centres upon a much earlier 
period when the Crown, as part of the Royal prerogative, suspended some laws and 
dispensed with obedience to others. The distinction between these two ancient powers 
may be briefly noted. By virtue of the suspending power the Crown suspended the op-
eration of a duly enacted law of Parliament, and such suspension could be for an indefi-
nite period. Very often the power was called into play in religious matters, James II fre-
quently resorting to it for the purpose of annulling statutes which excluded Roman 
Catholics and others from office. But he was not always successful in his attempts, as will 
be recalled from the celebrated Case of the Seven Bishops (1688), 12 State Tr. 183, 87 
E.R. 136, on which it is not necessary to linger here. 
 
4        Under the dispensing power the Crown purported to declare that a law enacted by 
Parliament would be inapplicable to certain named individuals or groups. By virtue of a 
dispensation in their favour the law would not apply to them, but it would continue to apply 
to all others. It has been said that the dispensing power "was derived from the Papal 
practice of issuing bulls non obstante statuto, 'any law to the contrary notwithstanding'" 
(Chalmers and Hood Phillips on Constitutional Law, 6th ed., p. 16). 
 
5        To return to Maitland, this is what he said about the suspending and dispensing 
powers (pp. 304-305): 
 

The Bill of Rights condemned absolutely the suspending power; its condemnation of 
the dispensing power was qualified. 'The pretended power of dispensing with laws, or 
the execution of laws by regal authority, as it hath been assumed and exercised of 
late, is illegal.' It would have been going too far to declare that every exercise of the 



dispensing power had been illegal — many private rights and titles must have been 
acquired on the faith of dispensations. No attempt, however, was made to settle what 
dispensations had been legal: the words used were those which I have just read. As to 
the future, it was declared that no dispensation by non obstante of any statute shall be 
allowed, 'except a dispensation be allowed of in such statute, and except in such 
cases as shall be specially provided for by one or more bill or bills, to be passed during 
this present session of parliament.' There was some intention, at least among the 
lords, of passing an act defining in what cases dispensations should be valid; but the 
project fell to the ground — and so the words about a bill to be passed in the then 
session of parliament, never took effect. This is the last of the dispensing power. 
 

6        "This is the last of the dispensing power." Maitland could never have thought that in 
the year 1968, nearly three centuries after the Bill of Rights, a certain departmental official 
of Manitoba, acting in fact or in law under the authority of his minister, would purport to 
grant a dispensation in favour of a certain group exempting it from obedience to a par-
ticular law to which all others continue to remain subject. That sorry episode must now be 
recounted. 
 
7        Perhaps its proper starting point should be a reference to the case of Daniels v. 
White, [1968] S.C.R. 517, 64 W.W.R. 385, 4 C.R.N.S. 176, [1969] 1 C.C.C. 299, 2 D.L.R. 
(3d) 1. That case concerned the right of an Indian to hunt game for food at all seasons of 
the year on all unoccupied Crown lands and on any other lands to which Indians might 
have a right of access. The specific issue facing the Supreme Court of Canada in that 
appeal was whether para. 13 of an agreement made on 14th December 1929 between 
the government of Canada and the government of Manitoba (approved by statutes of the 
United Kingdom Parliament, the Parliament of Canada, and the Legislature of Manitoba) 
exempted Daniels, an Indian, from compliance with the Migratory Birds Convention Act, 
R.S.C. 1952, c. 179 (now R.S.C. 1970, c. M-12) and the regulations made thereunder. An 
apparent conflict emerged between the statute-approved agreement on the one hand and 
the Migratory Birds Convention Act on the other. If the agreement prevailed, the Indian 
would win. If however the Migratory Birds Convention Act prevailed, the Indian would 
lose; and his loss would mean the loss also of all other Indians in the prairie provinces in 
similar situations to his. 
 
8        The Supreme Court of Canada reached the conclusion that the Migratory Birds 
Convention Act prevailed over the agreement. So Daniels, the Indian in question, lost. He 
had hunted for and captured game birds out of season and he had these birds in his 
possession, contrary to the provisions of the Act and the regulations thereunder. That the 
issue was not a simple one is indicated by the division within the court in the result. Four 
of the nine judges held that the agreement prevailed and that Daniels accordingly com-
mitted no offence when at the relevant time and place he, an Indian, had hunted game for 
food on land to which he had a right of access. But of course it is the judgment of the 
majority of the court that is decisive, not that of the minority. So the law was declared and 
settled: Indians were subject to the Migratory Birds Convention Act and its regulations. 
 
9        The decision of the Supreme Court of Canada was delivered on 29th April 1968. 



Not many weeks later  — on 14th June 1968 — a senior official of the Department of 
Mines and Natural Resources for the Province of Manitoba, under ministerial responsi-
bility, announced to field staff the adoption of a policy whose avowed object was to 
overcome and negate the Daniels decision and to exempt Indians from compliance with 
the Migratory Birds Convention Act. In other words, it was a policy of dispensation in 
favour of Indians. Here is the way a later minister of the department described the policy, 
which he obviously endorsed and adopted: 
 

It is clear that recent decisions of the Supreme Court of Canada affirm that the Mi-
gratory Birds Convention Act and Regulations apply to Indians in the Prairie Prov-
inces. They in fact apply to all Canadians whatever the circumstances. However, in 
recognition of the need for Treaty Indians to hunt ducks and geese for food under 
certain circumstances and at certain times, my office directed on June 14th, 1968 that 
no charges be laid against Indians hunting for food on Indian reserves or unoccupied 
Crown land unless there is clear evidence of waste of birds or unless Indians are 
found hunting with non-Indians in contravention of the Regulations. That policy still 
holds and will continue to be the policy under which my Conservation Officers conduct 
themselves until such time as a review of the situation is undertaken and completed to 
everyone's satisfaction. 

 
It is my understanding that the R.C.M. Police in Manitoba are operating under a similar 
directive. 
 

10        The record makes it clear that this dispensation policy had the active concurrence 
of officialdom at the federal level, if indeed these federal officials were not the initiators of 
that policy. As early as 17th May 1968 the Director of Canadian Wildlife Services had 
written a letter on the subject to his counterpart in Manitoba. Here are two extracts from 
this amazing document: 
 

The recent decision of the Supreme Court of Canada in the Daniels case affirms that 
the Migratory Birds Convention Act and Regulations apply to Indians in the Prairie 
Provinces. That judgment and the earlier judgments in the Sikyea case [R. v. Sikyea, 
[1964] S.C.R. 642, 49 W.W.R. 306, 44 C.R. 266, [1965] 2 C.C.C. 129, 50 D.L.R. (2d) 
80] and the George case [R. v. George, [1966] S.C.R. 267, 47 C.R. 382, [1966] 3 
C.C.C. 137, 55 D.L.R. (2d) 386] make it quite clear that the Migratory Birds Conven-
tion Act and Regulations apply to all Canadians whatever the circumstances. 

 
Notwithstanding those judgments, the policy of this Department is that Indians and 
Eskimos may take migratory birds for food. 
 

And: 
 

I realize that the situation is most unsatisfactory as it still places enforcement officers 
in an awkward position. Nevertheless, I must ask that no charges be laid against In-
dians hunting for food on Indian Reserves or unoccupied Crown land unless there is 
clear evidence of waste of birds taken. If non-Indians are found hunting with Indians in 



contravention of the Regulations, charges should be laid. 
 

I have written a letter similar to this to the Commissioner of the R.C.M. Police. 
 

11        The contents of that letter were embodied in a memorandum sent by the acting 
Director of Wildlife for Manitoba to all his field staff. The memorandum was dated 14th 
June 1968. It has already been referred to as the instrument through which the adoption 
of a policy in Manitoba concerning the hunting rights of Indians was announced to field 
staff. The memorandum declares that the R.C.M.P. advised that they would comply with 
the wishes of the Director of Canadian Wildlife Services. It adds that in order that en-
forcement be consistent Manitoba would also adopt that policy. And in its penultimate 
paragraph the memorandum expresses this cautionary note: 
 

This letter is classified as confidential and therefore is Not to be discussed with the 
general public. 
 

12        In a civilized country priding itself on equality of all people before the law, a special 
dispensation in favour of a particular group would hardly be a matter suitable for public 
discussion.  So members of the field staff were appropriately cautioned. But in the fol-
lowing year the minister's letter, above referred to, was addressed to the Vice-President 
of the Manitoba Indian Brotherhood, thereby bringing the matter, to some degree, into the 
open. 
 
13        So what we have here is a clear case of the exercise of a purported dispensing 
power by executive action in favour of a particular group. Such a power does not exist. 
The dispensation which it sought to create was, in the words of Halsbury, "void and of no 
effect". 
 
14        Two points must here be noted. The first is that the attempted dispensation was 
no doubt benevolent in purpose. It flowed from a recognition of the Indian's historic right to 
hunt game for food at all seasons of the year. But that was precisely the position taken by 
the minority judges in the Daniels case, supra. The purported dispensation would have 
given legal validity to the judgment of the minority and negated the judgment of the ma-
jority. And that of course cannot legally be done, no matter how sympathetic one may be 
towards the Indian and his hunting rights. 
 
15        The other point is that nothing here stated is intended to curtail or affect the matter 
of prosecutorial discretion. Not every infraction of the law, as everybody knows, results in 
the institution of criminal proceedings. A wise discretion may be exercised against the 
setting in motion of the criminal process. A policeman confronting a motorist who had 
been driving slightly in excess of the speed limit may elect to give him a warning rather 
than a ticket. An Attorney General faced with circumstances indicating only technical guilt 
of a serious offence but actual guilt of a less serious offence may decide to prosecute on 
the latter and not on the former. And the Attorney General may in his discretion stay 
proceedings on any pending charge, a right that is given statutory recognition in ss. 508 
[am. 1972, c. 13, s. 43(1)] and 732.1 [en. 1972, c. 13, s. 62] of the Criminal Code, R.S.C. 



1970, c. C-34. But in all these instances the prosecutorial discretion is exercised in rela-
tion to a specific case. It is the particular facts of a given case that call that discretion into 
play. But that is a far different thing from the granting of a blanket dispensation in favour of 
a particular group or race. Today the dispensing power may be exercised in favour of 
Indians. Tomorrow it may be exercised in favour of Protestants, and the next day in favour 
of Jews. Our laws cannot be so treated. The Crown may not by executive action dispense 
with laws. The matter is as simple as that, and nearly three centuries of legal and con-
stitutional history stand as the foundation for that principle. 
 
16        In the present case the accused, an Indian, was charged that on or about 13th 
September 1975 he unlawfully and without lawful excuse had in his possession migratory 
game birds, to wit, six ducks, during the time when the capturing, killing or taking of such 
birds was prohibited by s. 6 of the Migratory Birds Convention Act. The essential facts 
were not in dispute. The accused admitted that he had killed the birds in question and that 
he had them in his possession as alleged. His defence stemmed from the 
"no-prosecution" policy which the Crown had announced in favour of Indians. Unfortu-
nately the presentation of that defence and its resistance by the Crown took the dispute 
off the main road where it belonged into a by-path which preferably it ought not to have 
entered. Specifically, the accused contended that, in the light of the declared 
"no-prosecution" policy, the present prosecution constituted an abuse of process of the 
court. The Crown met this submission by challenging the existence of an "abuse of 
process" doctrine in criminal matters, contending that such a doctrine is inconsistent with 
the Crown's prerogative and duty to enforce the criminal law. 
 
17        Allied with the abuse of process defence was the contention that the 
"no-prosecution" policy had resulted in a "community belief" among Indians in Manitoba 
that they could safely hunt game for food at all seasons of the year. The accused shared 
this "community belief"; hence his hunting for and possession of migratory game birds 
could not properly be described as having occurred "without lawful excuse" as charged. 
But this approach to the problem only took the parties deeper into their detour along the 
by-path. It led to the production in evidence of certain letters and memoranda whose 
effect at once became a matter of dispute. The Crown contended that these documents, 
issued between April and June 1975 (if admissible at all), varied the "no-prosecution" 
policy of 1968 in certain respects  — one respect being that the policy would not apply to 
an Indian who was gainfully employed and who therefore did not need to hunt for food; 
another, that the Indian people were there admonished to use some discretion in exer-
cising their rights. The Crown also referred to a meeting which took place in May 1975 
between an officer of the Department of Renewable Resources of Manitoba and certain 
members, including the chief, of the Waterhen Indian Reserve, of which the accused is a 
member. According to that witness the foregoing changes in policy were communicated 
to the Indians there present. The accused, however, contended that the 1968 policy 
continued substantially unchanged, and that if in fact any changes had been made these 
had not been communicated to him. To prosecute him would accordingly be an abuse of 
process. 
 
18        It should be noted that when this case was before the lower courts the decision of 



the Supreme Court of Canada in Rourke v. R., [1977] 5 W.W.R. 487, 38 C.R.N.S. 268, 35 
C.C.C. (2d) 129, 76 D.L.R. (3d) 193, 16 N.R. 181, had not yet been rendered. The present 
charge was first heard by Garson Prov. J. He acquitted the accused, declaring that to 
convict him would do grave violation to natural justice. An appeal in the form of a trial de 
novo was taken by the Crown. It came before L.P. Ferg Co. Ct. J. ([1977] 3 W.W.R. 706). 
That learned judge concluded that in the light of the "no-prosecution" policy "it would be 
manifestly unfair and an oppressive abuse of the court's process in this instance to con-
vict the accused" (p. 716). But in the Rourke case, Pigeon J., writing for the majority (the 
court was divided 5 to 4 on the issue whether a judge has a discretionary power to stay 
proceedings in a criminal case on the ground that they are oppressive and an abuse of 
process), said at p. 505: 
 

For the reasons I gave in Regina v. Osborn, [1971] S.C.R. 184, 12 C.R.N.S. 1, 1 
C.C.C. (2d) 482, 15 D.L.R. (3d) 85, I cannot admit of any general discretionary power 
in courts of criminal jurisdiction to stay proceedings regularly instituted because the 
prosecution is considered oppressive. 

 
So the acquittal by L.P. Ferg Co. Ct. J., resting as it did on the doctrine of abuse of 
process, was without proper foundation and cannot be sustained. 
 
19        But, as earlier stated, abuse of process, though it loomed large in the presentation 
of the case by both sides, was not the true issue. The true issue was the validity or inva-
lidity of the dispensation granted by executive action in favour of Indians. For the reasons 
set forth above, that dispensation was void and of no effect. It was accordingly not 
available to the accused as an answer to the charge under the Migratory Birds Conven-
tion Act. 
 
20        The appeal of the Crown is therefore allowed, the acquittal of the accused is set 
aside, and a verdict of guilty is substituted. The matter is remitted to the Provincial Court 
to deal with sentence. 
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