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SUPERIOR COURT OF JUSTICE

pro
BETWEEN

1536412 ONTARIO LTD

Plaintiff

and

THE HAUDENOSAE CONFEDERACY CHIEFS COUNCIL

Members ofTHE HAUDENOSAE DEVELOPMENT INSTITUTE

RUBY MONTOUR FLOYD MONTOUR HAZEL E HILL or any agent or person

acting under their instructions JOHN DOE JANE DOE and other persons unknown

Defendants

FACTUM OF THE MOVING PARTY

PART I OVERVIEW

1 The Plaintiff seeks an interim injunction to restrain the Defendants their

servants associates or agents the Protestors from trespassing blockading public

highways and preventing the Plaintiff its employees contractors or sub contractors or

their employees or agents from continuing with construction of homes at Parkway

Place

2 The Plaintiff purchased certain lands described as Parkway Place in fee simple

in 2005 The Defendants claim that Parkway Place belongs to the Six Nations

territory and or lands However no legal process or land claim has been commenced

by them to claim title to Parkway Place In fact the lands comprising Parkway Place

were sold in 1891 by the Government of Canada in trust for the peoples of the Six

Nations by Letters Patent No 9979



3 The Plaintiff has complied with all planning requirements and the Six Nations

was notified of the draft plan of subdivision and made no objection The Plaintiff has

commenced construction of 44 free hold townhouses on Parkway Place and has

entered into Agreements of Purchase and Sale for 21 of the townhouses The

Defendants have blocked access to Parkway Place and have threatened to shut the

Plaintiff down if the Plaintiff tries to continue construction work at Parkway Place

4 An injunction should be granted to prevent interference with the Plaintiffs

property rights Alternatively the Plaintiff has satisfied the three part test for an

interim injunction established by the Supreme Court of Canada in RJRNIacDonald

5 The Plaintiff has provided an undertaking to abide by any Order concerning

damages that the Court may make if it ultimately appears that the granting of an

injunction has caused damage to the Defendants for which the Plaintiff ought to

compensate them

PART II FACTS

6 The facts are as set out in the Affidavit of Michael Corrado sworn May 20

2008 and the Affidavit of David Eccles sworn May 20 2008

PART III ISSUES AND LAW

LegislationandRules

7 Section 101 of the Courts of Justice Act R S O 1990 c C 43 as amended

provides that

a In the Superior Court of Justice an interlocutory injunction or

mandatory Order may be granted or a receiver or receiver and

manager may be appointed by an interlocutory Order where it

appears to a judge of the Court to be just or convenient to do so

b An Order under subsection 1 may include such terms as are

considered just



8 Rule 40 of the Rules ofCivil Procedure provides as follows

40 01 An interlocutory injunction or mandatory order under section

101 or 102 of the Courts of Justice Act may be obtained on motion

to a judge by a party to a pending or intended proceeding

40 02 1 An interlocutory injunction or mandatory order may be

granted on motion without notice for a period not exceeding ten

days

2 Where an interlocutory injunction or mandatory order is

granted on a motion without notice a motion to extend the

injunction or mandatory order may be made only on notice to

every party affected by the order unless the judge is satisfied that

because a party has been evading service or because there are

other exceptional circumstances the injunction or mandatory
order ought to be extendedwithout notice to the party

3 An extension may be granted on a motion without notice for a

further period not exceeding ten days

4 Subrules 1 to 3 do not apply to a motion for an injunction
in a labour dispute under section 102 of the Courts of Justice Act

40 03 On a motion for an interlocutory injunction or mandatory
order the moving party shall unless the court orders otherwise

undertake to abide by any order concerning damages that the

court may make if it ultimately appears that the granting of the

order has caused damage to the responding party for which the

moving party ought to compensate the respondingparty

40 04 On a motion under rule 40 01 each party shall serve on

every other party to the motion a Factum consisting of a concise

statement without argument of the facts and law relied on by the

party and file it with proof of service in the court office where

the motion is to be heard at least two days before the hearing

9 Rule 37 03 of the Rules of Civil Procedure dictates where a Motion may be

brought

1 A Motion properly made without notice may be made in the

county where

a the proceeding was commenced

b any party resides or



c the solicitors office of the solicitor or record for any party
is located

10 Rule 37 07 2 and 3 provide that the court may make an order without

notice in the following circumstances

1 Where the nature of the motion or the circumstances render service

of the notice of motion impracticable or unnecessary the court may

make an order without notice

2 Where the delay necessary to effect service might entail serious

consequences the court may make an interim order without notice

The Testfor an InterlocutoryInjunction

11 Generally the moving party must meet the following three part test to succeed

on a motion seeking an interlocutory injunction

a Is there a serious question to be tried

b If the injunction is not granted will the moving party suffer

irreparable harm which cannot be adequately compensated by
damages and

c Which party will suffer the greater harm from refusing or granting
the remedy pending a decision on the merits

RJR MacDonald Inc v Canada Attorney General 199411 S C R 311 Q L atp

14 15 Tah 1 Book ofAuthorities

Test Modified where Property Rights are at stake

12 However the Plaintiff submits that in matters involving property rights such

as where there has been trespass or an action in the nature of trespass breaches of by

laws pertaining to property rights nuisance and conduct against property contrary to

the Criminal Code it is unnecessary for the moving party to prove irreparable harm or

a balance of convenience In such cases the courts evaluate the request for an

injunction on the basis that injunctive relief is presumed to be the most appropriate

mechanism to prevent or cure trespass or breaches of property rights


