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ENDORSEMENT

[1] The plaintiff 15 a numbered corporation that seeks an interlocutory 1munction on notice,
to restrain the defendants from obstructing the construction of a subdivision called Parkway
Place. The plaintiff's principal deposes that the lands in guestion are located at the comer of
Thorburn Street and Joseph Street in the village of Cayuga, across from J.L. Michener Public
School. They were sold by the Dominion of Canada, in trust for the peoples of the Six Nations,
to Thomas Wigg in 1891, The plaintiffs bought the land from a subsequent owner in 2005,

before the troubles in Caledonia'.

[2] The plaintiff complied with the county’s requirements for permission to build the

development. The Six Nations Band Council and the public at large were notified of the

' See Henco Industries Lid v. Haudenosaunee Six Nations Confederacy Couneil ef al., Ontario Court of Appeal
C45859, Dec. 14, 2006
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proposed development. No objections were received. The plaintiff is obliged to develop Parkway

Place under a subdivision agreement between it and the county.

[3] The Six Nations has not commenced any legal proceedings in support of a claim to the
land in question. Nor does the land appear to be the subject of any claim listed in the Six Nations

Land & Resources website.

[4] On February 8, 2008, the defendant Hazel Hill wrote to the plaintiff on behalf of the
Handenosaunee Development Institute (HDI). She said that the Institute required the plaintiff to
apply to it for permission to build, and to meet its requirements, which include the payment of an
application fee. The provincial government has stated for the record that it stands by its land
titles system, and that no one should pay any development fees other than those mandated by the

mumicipality.

[3] The plaintiff has excavated for the pouring of the comcrete foundations of the 44
residential townhouses that are planned. The major sewer and water lines have been installed,
Including the cost of the land, the plaintiff had spent about $1,060,000 on the project by May 21,

2008.

[6] On April 10, 2008, Ruby Montour attended at Parkway Place with four others. She
demanded that the plaintiff pay the application fee within one week, or else she would return
with more supporters and shut down the project. The plaintiff declined to pay. On April 10,
2008, Ms Montour and about ten others returned to the property. She demanded that work cease.

The O.P.P. declined to remove the trespassers and suggested to the plaintiff’s principal that he
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should negotiate. The plaintiff agreed to consult with HDI and in return, Ms Montour allowed

work to resume on April 23.

[7] The consultation took place on May 2, 2008. The plaintiff met with representatives of
HDI and officials of the provincial government as well as the Mayor and Deputy Mayor. HDI
demanded §3,000, and suggested that the plaintiff would have to direct a portion of the property
taxes from the project to HDI in perpetuity or pay ongoing development charges. [t was said that
these charges were non-negotiable. Ruby Montour has also told the plaintiff that it would have to
transfer title to Parkway Place to the Haudenosaunee Council in return for a long-term lease. The

plaintiff declined to comply with these demands.

(8] On May 12, 2008, Ruby Montour and others blocked the entrance to Parkway Place. She
told the plaintiff’s principal that the plaintiff would lose the property permanently if it did not
comply within two weeks, and that Six Nations people would be at the site every day to ensure

that no work was done. The O.P.P. refused the plaintiff’s requests to remove the protestors.

[9] The O.P.P. told the plaintiff that protestors would only be removed if there was fighting,
in which case the people they were fighting with would also be removed. Apart from the repair
of a water line that was completed after negotiations by O.P.P., no work has been done on the
site sin¢ce. The closing dates of agreements of purchase and sale of some of the individual units
are July 31 and August 29, 2008. The plaintiff seeks an injunction and has undertaken to comply

with any damage awards made against it.

[10] On May 21, 2008 I awarded an ex parte injunction prohibiting interference with the

plaintiff’s construction site. The injunction expired on its return 10 days later. On that date the
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motion for an interlocutory infunction on notice was adjourned at the request of HDI and Hazel
Hill to June 10, 2008, at which time it was heard. The other defendants, who did not appear on

June 2, were notified of the adjournment. They did not appear on June 10.

[11]  Prima facie, the plaintiff is the lawful owner of the lands in question. The defendants
assert various aboriginal rights, although not with any clarity. There is no clanty as to the
relationship between the various defendants and the Six Nations community as a whole, apart

from the fact that they are all members of this community.

[12} The test for granting an interim injunction is set out in the Supreme Court of Canada’s
judgement in the RJR Macdonald case’. The Court of Appeal considered it appropriate to apply
this test in the context of aboriginal rights in the Henco Industries case, M34121, Aug, 25/06, 8.
I must look at the seriousness of the claim, the prospect of ureparable harm, and the balance of
convenience. In addition to submitting that the facts do not meet that test, ;n:he defendants HDI
and Hazel Hill submitted that the plaintiffs are not entitled to ask for equitable relief in the form
of an interlocutory injunction because they failed to disclose material facts on the ex parte

application.

[13]  I'turn first to this argument. The defendants complained of lack of disclosure to the court

on the initial application in three main areas:

1. The plaintiffs omitted to mention the existence of the Nanfan treaty of 1701, and

its recognition by this court in R. v. Ireland (1990) 1 O.R. (3d) 577;

2[1994] 1 S.CR 311
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